EXECUTIVE PRIVILEGE 
(GENERAL ACCOUNTING OFFICE) 


———=S 
OF MICHIGAN 


AUG 2 6 1959 








HEARINGS 


BEFORE THE 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 


OF THE 


COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


EIGHTY-SIXTH CONGRESS 
FIRST SESSION 


MAIN 
READING ROOM 


(PURSUANT TO S. RES. 62, 86TH CONGRESS, 1ST SESSION) 
PART 1 


EXECUTIVE PRIVILEGE AND FREEDOM OF 
INFORMATION 


MARCH 13, 1959 


Printed for the use of the Committee on the Judiciary 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
40377 O WASHINGTON : 1959 











COMMITTEE ON THE JUDICIARY 
JAMES O, EASTLAND, Mississippi, Chairman 


ESTES KEFAUVER, Tennessee ALEXANDER WILEY, Wisconsin 

OLIN D. JOHNSTON, South Carolina WILLIAM LANGER, North Dakota 
THOMAS C, HENNINGS, Jr., Missouri EVERETT McKINLEY DIRKSEN, Illinois 
JOHN L. McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska 

JOSEPH C. O’MAHONEY, Wyoming KENNETH B. KEATING, New York 


SAM J. ERVIN, Jr., North Carolina 
JOHN A. CARROLL, Colorado 
THOMAS J. DODD, Connecticut 
PHILIP A. HART, Michigan 


SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
THOMAS C, HENNINGS, Jr., Missouri, Chairman 


JOSEPH C. O’MAHONEY, Wyoming WILLIAM LANGER, North Dakota 
SAM J. ERVIN, Jr., North Carolina ROMAN L. HRUSKA, Nebraska 
OLIN D. JOHNSTON, South Carolina ALEXANDER WILEY, Wisconsin 


JOHN L. McCLELLAN, Arkansas 
JOHN A. CARROLL, Colorado 


II 


CHARLES H. SLAYMAN, Jr., Chief Counsel and Staff Director 
WILLIAM D. Patton, First Assistant Counsel and Deputy Staff Director 
Sue H. McCaNDLess, Research Assistavt 
Marcia J. MACNAUGHTON, Research Assistant 


Mate! 
A 


Ext 


DEPOSITED BY THE 
UNITED STATES OF AMERICA 


CONTENTS 


Witnesse Page 
Bishop, Joseph W., Jr., professor of law, Yale Law School-_---_-_-.-_- 2 
Keller, Robert F, General Counsel, General Accounting Office, 

accompanied by: 
Powers, Lawrence J., Director, Defense Accounting and Auditing 


PU icc decinis cand cdviaess cuaddews «ieee 43 
Staples, George H., Associate Director, Civil Accounting and 
Auditing oS ES ROE IN AREER NM POE oe i 43 
Kane, Owen A., legislative attorney, Office of Legislative Liaison; 
aki cdecipabenchsuttedhutasvat atidwnpetagnwtietiiian 43 


Bell, Hassell, Assistant Director, Defense Accounting and Audit- 
ing IN oo diein nn he cadak Ue suatn i tad eae 43 
Materials submitted for the record: 
Article: ‘‘The Executive’s Right of Privacy: An Unresolved Constitu- 
tional Question,’’ Yale Law Journal, volume 66, No. 4, February 
ST ancadeacdendbiguatpacncadantncndecnnnebungipee tenes 5 
Letter to Thomas C. Hennings, Jr., chairman, Senate Constitutional 
Rights Subcommittee from J. Russell Wiggins, executive editor, 
Washington Post and Times Herald..................-.---.---- 34 
Letter to Thomas C. Hennings, Jr., chairman, Senate Constitutional 
Rights Subcommittee from Joseph Campbell, Comptroller General 
Sr. COUN CO sorts ss aint kan wighae eniewitnnawthalein nase eahaiaaatl 35 
34 Opinions Attorney General 446--........---.-.--.-.---------- 58 
Excerpts from “ Availability of Information from Federal Departments 
and Agencies,”’ hearing before a Subcommittee of the Committee on 
Government Operations, House of Representatives, November 12 
and 13, 1958, pages 3885 to 3893 inclusive____........-.-.---.-- 
Memorandum on right of the Comptroller General to access to a report 
of the Inspector General of the Air Force entitled “Survey of Man- 
agement of the Ballistic Missiles Program’’_____.........._----- 84 
Letter to Thomas C. Hennings, Jr., chairman, Senate Constitutional 
Rights Subcommittee from Hubert H. Humphrey, U.S. Senator 
from Minnesota, together with text of an address entitled ‘‘The Need 
OWE ocak on cu cywecahe Shenae ean de. aes 89 
Symposium on ‘Executive Privilege: Public’s Right To Know, and 
Public Interest,’’ Federal Bar Journal, volume 19, No. 1, January 
i arpa ins i Sins ean nes aris ws cso Semen Aca es cae 97 
Article: ‘‘The Power of Congressional Committees of Investigation To 
Obtain Information From the Executive Branch: The Argument 
for the Legislative Branch,” by Philip R. Collins, the Georgetown 
paw Journal,. volutne 30; pane 506... . 56. co nec a 191 
Article: ‘‘The Power of the Executive To Withhold Information From 
Congressional Investigating Committees,’’ by Richard P. Milloy, 
the Georgetown Law Journal, volume 43, le Gees .aicettennss 227 
Letter to Hon. Joseph Campbell, Comptroller General of the United 
States, from Robert Dechert, General C ounsel, Department of De- 


~I 


on 


fense, February Dy S00Ps auch aston ame uke edeeoee 245 

Department of Defense Directive 7650. 2, Sap DO TOSS: 5. snc we 48 
APPENDIX 
Exhibits for the record: 

No. L. Army Regulations 345-15 and 345-20______..._..-___----- 247 
aS. Baccutive Order No. 10008... ooo... o.. ce ck dks eme nan 268 
No. 3 May 17, 1954, letter to Secretary of Defense from President of 

ey Cin COND os i a/c 4cc anacbaudicsecteuuce eter e 274 
No. 4. Section 161 of the Revised Statutes (5 U.S.C. 22)_.._....-_- 282 
No. 5. Budget and Accounting Act of 1921____._._________-_-____- 282 
No. 6. Section 206 of the Legislative Reorganization Act of 1946_._.. 294 


Tir 








IV 





CONTENTS 


Exhibits for the record—Continued 


No. 7. House Document No. 805, 66th Congress____-_-----_______ 

No. 8. June 13, 1958, letter to the Secretary of the Air Force from the 
Comptroller General of the United States_.........-_._________. 

No. 9. July 30, 1958, letter to the Comptroller General of the United 
States from the Secretary ag OL it ee a een 

No. 10. August 13, 1958, letter to the Comptroller General of the 
United States from the "Secretary of the Air Force __ -_- 

No. 11. September 10, 1958, letter to the Secretary of the Air Force 
from the Comptroller General of the United States.____.________ 

No. 12. Budget and Accounting Procedures Act of 1950__-_-_-_- _ 

No. 13. October 30, 1958, letter to the Comptroller General of the 
United States from the Secretary OE Aer FOG ko oa ncn cctv 

No. 14. November 7, 1958, letter to the Secretary of the Air Force 
from the Comptroller General of the United States. _____________ 

No. 15. September 9, 1958, letter to the Secretary of the Navy from 
the Comptroller General of the United States. ___......._______- 

No. 16. October 17, 1958, letter to ‘amapirawe r General of the United 
States from the Under Secret tary of the Navy (W. B. Franks) ___ 

No. 17. October 30, 1958, letter to the Secret tary of the Navy from 
the Comptroller General of the United States.____...___________ 

No. 18. November 22, letter to the Comptroller General from Secre- 
ee ee Se es ee eee 

No. 19. June 18, 1957, International Cooperation Administration 
Memorandum for the Executive Staff_.......-._.-----.-_-____- 

No. 20. April 25, 1958, letter to the Comptroller General from J. H. 
PON oe in a RO ee ined Sane ee 

No. 21. August 15, 1957, letter to John B. Hollister, director, Inter- 
national Cooperation Administration from the Comptroller General 
OR tous Tiniiom Seeman. 8 a ee ee ees bt 

No. 22. August 30, 1958, letter to Comptroller General of the United 
States from Director of International Cooperation Administration __ 

No. 23. June 26, 1958, letter to the Secretary of Defense from the 
Comptroller General of the United States_____.._..--------_-__. 

No. 24. March 21, 1958, letter to Assistant Secretary of Defense W. J. 
MeNeil from the Comptroller General of the United States______ 

No. 25. October 9, 1956, letter to the Secretary of the Army from the 
Comptroller General of the United States____..-._.-__________. 

No. 26. December 19, 1956, letter to the Comptroller General of the 
United States from the Secretary of the Army Siete hee oe cel 

No. 27. February 7, 1957, letter to the Secretary of Army from the 
Comptroller General of the United States. 

No. 28. August 13, 1957, letter to Hon. John L. MeC lellan, C hairman, 
Committee on Government Operations from the C omptroller 
(General of the ‘United States... ..-...-......... 

No. 29. August 15, 1957, letter to Secretary of Defense Charles E. 
Wilson from Senator John L. McClellan, chairman, Senate Com- 
mittee on Government Operations________.._.------.---------- 

No. 30. August 20, 1957, letter to Senator John L. McClellan, chair- 


man, Senate Committee on Government Operations from Secretary 


of Defense Charles E. Wilson._____.._-_..__------------------ 

No. 31. October 2, 1958, letter to Mr. Paul Southwick, professional 
staff member, Government Information Subcommittee, Committee 
on Government Operations, House of Representatives, From R. F. 
Keller, Assistant to the Comptroller General of the United States, 
with attached correspondence in 1954 between the Comptroller 
General and the Secretary of the Air Force___- 

No. 32. Notice in Congressional Record, March 12, 1959, of public 
hearings on “Executive Privilege’ and “Freedom of Information’. 


Page 
294 


295 
295 
296 
296 


331 


331 


332 
334 


Se 
pr 


_-_ toe oe “ie oe eee ee Ee 


296 
296 


316 


318 
319 
320 
321 


321 
323 
324 
324 
325 
326 
327 


329 


332 
334 


EXECUTIVE PRIVILEGE 


FRIDAY, MARCH 13, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ConsTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
| Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 457, 
Senate Office Building, Hon. Sam J. Ervin, Jr., acting chairman, 
presiding. 

Present: Senators Ervin, O’Mahoney, and Hruska. 

Also present: Charles H. Slayman, Jr., chief counsel, and William 
D. Patton, first assistant counsel. 

Senator Ervin. The committee will come to order. 

I regret very much that illness will prevent the subcommittee chair- 
man, Senator Hennings, from presiding today. 

For the past several years the Constitutional Rights Subcommittee 
has been making a broad study of freedom of information and secrecy 
in Government. Our chief purpose has been to determine to what 
extent constitutional rights are being infringed by present-day restric- 
tions on the dissemination of information in this country. 

Today, we resume public consideration of an aspect of secrecy in 
Government which, in my opinion, raises a number of vexing con- 
stitutional problems—the asserted power of the President and his 
subordinates, under the Constitution, to withhold information from 
the Congress and the public. Among the many difficult questions 
raised by the exercise of this alleged power or “privilege” are: To 
what extent does such a constitutional power or “privilege” actually 
exist? Who may exercise it and under what circumstances? To 
whom may it be delegated, and how? And, finally, to what extent 
may it properly be invoked by officials in the so-called independent 
regulatory agencies ? 

The subcommittee already has some testimony on this subject. On 
March 6, 1958, Attorney General Rogers appeared in person before 
the subcommittee and spelled out his views in considerable detail. 
Now we want to have the benefit of additional views. 

Today’s witnesses will include Prof. Joseph W. Bishop, Jr., of the 
Yale Law School; Mr. Robert Keller, General Counsel of the General 
Accounting Office; and Mr. Lawrence Powers, also of the Genera] 
Accounting Office. 

In addition to the testimony of these eminent gentlemen, we had 
hoped to hear testimony from Prof. Edward S. Corwin, who has 
long been one of the country’s leading writers and students of the 
Presidency; and from J. Russell Wiggins, executive editor of the 
Washington Post, a leading authority on the entire subject of free- 
dom of information. Unfortunately, illness has prevented Professor 
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Corwin from being present, while Mr. Wiggins has been unable to at. 
tend because of other commitments. 

With no objection, the subcommittee will proceed to hear the first 
witness. 

Mr. Counsel, you may call the first witness. 

Mr. Starman. Thank you, Mr. Chairman. 

Professor Bishop. 


STATEMENT OF JOSEPH W. BISHOP, JR., PROFESSOR OF LAW, YALE 
LAW SCHOOL 


Mr. Bisuor. Yes. I have a very short prepared statement, sir, 

Mr. Chairman, I am much honored by the opportunity to appear 
before the subcommittee. I think that the problem of the release of 
executive information is one of the highest importance and the high- 
est interest, although I must admit it is one on which I personally 
cannot claim great expertise. My specialties as a lawyer happen to be 
corporation law and military law, and my studies of constitutional 
law have been largely in those fields. 

Nevertheless, like many lawyers who have worked with the execu- 
tive branch or the legislative branch, I have had to think about the 
question, or at least that part of the question which relates to the re- 
lease of information to Congress, and I have come to certain pragmatic 
conclusions. 

One of those conclusions is that the problem cannot, in my opinion, 
profitably be considered solely or principally in terms of constitutional 
law or even in legal terms at all. That is, I don’t think it can be 
solved by lawyers as lawyers. I don’t believe that anybody would 
now claim, although Attorney General Brownell seemed to claim in 
1954, that the Supreme Court has ever really decided the scope of 
the Executive’s discretion under the Constitution to withhold infor- 
mation from Congress. Undoubtedly there are dicta in the Curtiss- 
Wright case which do recognize that there is some such discretion, 
specifically in the field of foreign affairs. 

I think it very unlikely that the Supreme Court ever will be called 
upon squarely to decide that precise problem. The Constitution it- 
self certainly furnishes no explicit answer. I doubt very much that 
any statute could settle the question. A constitutional amendment 
might do so, but I don’t believe that any such amendment is now 
seriously proposed, and I don’t believe that it ought to be. 

Summing up, the principal utility of study of the question from the 
legal standpoint seems to me to be to satisfy oneself that there is no 
clear-cut legal answer. Moreover most students of the problem today 
seem to agree that the executive must have some discretion to with- 
hold at least some types of information from Congress and the public. 
Military and diplomatic secrets are the ones usually mentioned. 

Personally, I feel just as strongly about some other categories of 
information—for example, the security files of individuals, whether 
employees of Government or not, and the private data of business cor- 
porations and advice furnished by subordinate officers of the Govern- 
ment to their superiors who are responsible for making decisions. 

Now, if we start from the assumption that the executive has 
power—and I emphasize that I use the word “power” rather than 
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the word “privilege” or “right”—to withhold information, then the 
roblem, of course, is to prevent abuse of that power. 

I recognize that this is a tough problem. There are, there prob- 
ably always will be, some bureaucrats who will try to cover up stu- 

idity and worse than stupidity, who will try to keep skeletons 
locked in the closet in the name of the public interest. But I do be- 
lieve that reform of such abuses has to come primarily from within 
the executive, with the help of the kind of useful stimulation which 
this subcommittee is providing. 

The present practice, I recognize, is frequently very unsatisfactory, 
and it seems to me that there may be certain rather broad policies 
which the executive can and should follow with a reasonable amount 
of prodding in order to keep abuse down to a minimum. 

First, I think that the standards which govern disclosure of infor- 
mation should be clearly stated in as much detail as possible in pub- 
lished regulations which are available to everyone. 

I don’t like the situation in which one man in a Government de- 
partment or agency can decide every case ad hoc, depending on his 
own estimate of the situation. 

I think, for example, that Army regulations—and I have specifi- 
cally in mind AR 345-15 and AR 345-20—are a pretty good start in 
this direction, although I don’t necessarily agree with every policy 
which is expressed in those regulations. I think the idea is a good one. 

(The text of AR 345-15 and AR 345-20 is set forth as exhibit No. 
lat p. — of the appendix. ) 

Mr. Brsnop. I think that such regulations ought to start from the 
presumption that information is public unless it comes within a spe- 
cific exemption. 

Regulations of this sort, I think, should also provide a procedure 
for review by the head of the department if there is a decision not to 
release information. 

Second, so far as standards can be applied to more than one de- 
partment or agency, they ought to be uniform throughout the execu- 
tive branch. 

Now, ultimately, of course, the President is responsible for executive 
policy on disclosure, and the President should give to his subordinates 
the clearest possible guidance in the matter. 

President Truman did just this in the particular area of release of 
1s ralty Smeets sents: Rania’ 
data relating to the loyalty of Government employees back in 1948. 
Another example, perhaps, is President Eisenhower’s Executive Order 
No. 10501, relating to military information. The concept is one that 
could well be extended. 

(The text of Executive Order No. 10501 is set forth as exhibit No. 
2 at p.— of the appendix. ) 

Mr. Bisnop. Finally, I would like to suggest very deferentially that 
perhaps Congress might consider some codification of its own policies 
respecting requests for executive information and the use of informa- 
tion so obtained. 

In my own experience, at least, not all of the abuses have been on 
the side of the executive. I can say, again from my own experience 
and I acted as General Counsel of the Army for a period—that the 
conduct of a very few irresponsible representatives of the legislative 
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branch may have contributed to the secrecy psychosis which the ex- 
ecutive sometimes shows. 

(At this point in the proceedings, Senator Hruska entered the 
room. ) 

Mr. Bisuor. Perhaps if Congress were to impose general standards 
of responsibility in these areas on all of its Members, that might be 
conducive to the development of a more reasonable attitude on the 
part of the executive. 

That is all I have to say. Thank you very much. 

Senator Ervin. Mr. Counsel, I suggest that you ask Professor 
Bishop any questions which occur to you for further information: 
and, Senator Hruska, I am glad to welcome you to the committee and 
have you ask any questions that you care to ask. 

Mr. Starman. Thank you, Mr. Chairman. 

If there is no objec tion, Mr. Chairman, I would like to put a Yale 
Law Journal article by Professor Bishop i in the record, published i in 
February 1957, entitled “The E xec utive’s Right of Privacy: An Un- 
resolved Constitutional Question.” 

Senator Ervin. Without objection, it will be made a part of the 
record. 

(The article referred to is as follows :) 
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THE EXECUTIVE’S RIGHT OF PRIVACY: AN UNRESOLVED 
CONSTITUTIONAL QUESTION 


JOSEPH W. BISHOP, JR.t 


A CONSTITUTIONAL question of the first importance, raised in more or less 
acute form in practically every administration from Washington's to Eisen- 
hower’s, is, singularly enough, still wide open. That question is the constitu- 
tional power of the executive to withhold information from the legislature. It 
seems to be no nearer settlement today than it was in 1792, when President 
Washington announced the right of the executive to exercise its discretion in 
communicating executive documents requested by a committee appointed by 
the House of Representatives “to inquire into the causes of the failure of the 
late expedition under Major General St. Clair.’? 

A regular reader of the newspapers need reflect but briefly to realize the 
tremendous political importance of the problem. The files of the executive 
bulge with documents which Congressmen, froin the best and worst motives, 
are eager to examine and which bureaucrats, also from the best and worst 
motives, are determined to keep to themselves. Many of these documents, if 
published, would certainly cause headlines and headaches all across the nation, 
and some might create a stir in foreign chancelleries—a prospect from which 
the average legislator, especially if he be up for re-election, shrinks about as 
much as Brer Rabbit shrank from the briar patch, but which may cause ex- 
quisite pain to the executive branch. An example: among the large number 
of dossiers maintained by the FBI and the various intelligence and security 
services in the Pentagon there are inevitably some whose subjects are persons 
of local or national prominence. Many such dossiers contain “derogatory” in- 
formation ? which, if portentously attributed by an unfriendly politician to “the 








ieee Gusiacl Counsel of the hein em "1952 to October 1, 1953; Acting General 
Counsel in August and September, 1953. Member of the District of Columbia and New 
York Bars. 

1. See BinKLEY, PresipeENt AND Concress 40-41° (1947). On this occasion, the 
President found no papers which might not properly be inspected by Congress. But four 
years later the problem recurred when a committee of the House demanded copies of the 
instructions and other documents employed in connection with the negotiation of a treaty 
with Great Britain. This time Washington found that “a just regard to the Constitution 
and to the duty of my office, under all the circumstances of this case, forbids a compliance 
with your request.” 1 RICHARDSON, MESSAGES AND PAPERS OF THE PRESIDENTS 188 
(1897). 

2. The inclusion in a file of such information does not, of course, mean that it is true, 
or even that the agency thinks it is true. The investigators simply collect all available 
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files of the FBI,” might produce a political explosion. Another example: the 
files of the State and Defense Departments are naturally full of records of con- 
versations between the governments of the United States and other countries, 
the disclosure of which might benefit the political fortunes of the Congressmen 
who disclosed them in approximate proportion to its adverse effect on relations 
between the two countries. Hence, it is not surprising that legislative demands 
for information and executive refusals have been so common ;* what is at first 
blush surprising is that the conflict has never come to a real head. 

As a matter of constitutional theory the problem might as well arise between 
the executive and the judiciary, or the legislative and the judiciary.* The latter 
problem seems never to have arisen, probably because neither branch has any 
information, not available to the public, which is of much interest to the other. 
The former has often been raised—in situations in which the government is, 
or is said to be, in exclusive possession of relevant evidence—and has given 
rise to a considerable body of case law. Most such cases have been decided on 
grounds that throw at best a flickering and feeble light on the main question. 
Nevertheless, because these cases have been cited as authority,® and because 
it is at least true that there are no better judicial precedents, they merit dis- 
cussion. 

One class of such cases deals with the situation in which a subordinate 
federal official, directed by a court to disclose official information or produce 
official records, pleads a departmental regulation forbidding compliance with 





material on the subject. Very few politicians (or even ordinary successful people) go 
through life without a single discreditable incident and still fewer without making an 
enemy. 

3. The executive's right to withhold information has been asserted by such Presidents, 
in other respects so diverse, as Washington, Jefferson, Jackson, Tyler, Buchanan, Grant, 
Cleveland, Roosevelt I, Coolidge, Hoover, Roosevelt II, Truman and Eisenhower. These 
precedents are recapitulated in Wolkinson, Demands of Congressional Committees for 
Executive Papers, 10 Fev. B.J. 103, 223, 319 (1949). 

4. Similarly, an interesting subject for speculation is the possible reaction of a con- 
gressional committee to an executive demand for information in the committee’s files. In 
practice, the traffic has been all the other way, although once or twice the executive has 
politely indicated that it would appreciate information as to the facts on which congres- 
sional allegations—¢e.g., some of Senator McCarthy's figures on Communists in govern- 
ment—were based. 

5. See, ¢.g., 40 Ops. Att'y Gen. 45, 49 (1941). In a memorandum to the President, 
released by the White House on May 17, 1954, Attorney General Brownell made the re- 
markable and inexact assertion that “Courts have uniformly held that the President and 
the heads of departments have an uncontrolled discretion to withhold [from Congress] 
the information and papers in the public interest. . . .” N.Y. Times, May 18, 1954, p. 24, 
col. 2. He cited no cases. The statement, like most of the memorandum, was lifted almost 
word for word from a law review article which had appeared some years previously, but 
the author of that article cited no cases either. See Wolkinson, supra note 3. Since there 
appears to be no case in which a court has passed on an executive refusal of a congressional 
demand for information, the writer must have had in mind cases in which the courts them- 


selves have sought to obtain information from the executive—in which case the statement 
is still incorrect. 


suc 


qu 


he 
n- 
°S, 


ns 
ds 


st 


n 
- 


oO = a me 


-_ ‘er 9 


EXECUTIVE PRIVILEGE 7 


such a subpoena without the previous consent of the head of the department.® 
An act of Congress has long authorized the head of each executive depart- 
ment 7 to “prescribe regulations, not inconsistent with law, for the government 
of his Department . . . and the custody, use and preservation of the records, 
papers and property appertaining to it.”® It is certainly true that the courts 
have consistently treated this statute as validly authorizing the department 
head to centralize in himself discretion to grant or withhold information re- 
quested by a court; but it is equally true that they have sedulously refrained 
from passing on “the ultimate reach of the authority of the [department head] 
to refuse to produce at a court’s order the government papers in his posses- 
sion. . . .”"* Moreover, these decisions plainly furnish no guidance as to the 
inherent right of the executive to withhold information from Congress, for 
they are based on an act of Congress; what Congress hath given, Congress 
can take away. For example: R.S. 161 could scarcely be invoked to justify a 
refusal to furnish information to the House and Senate Committees on Govern- 
ment Operations, for since 1928 an act of Congress has provided that any de- 
partment of the executive shall give them “any information requested of it 
relating to any matter within the jurisdiction of said Committee.”?° In practice, 


6. A number of such cases arose because, before the Eighteenth Amendment, federal 
law taxed makers and sellers of spirits whose activities might be quite illegal under state 
law. On several occasions state courts, in the course of efforts to prosecute moonshiners 
and proprietors of blind tigers, attempted to compel the testimony of the federal gaugers, 
or the production of Treasury records as to the operations of these criminal taxpayers. 
The Treasury, which was naturally reluctant to penalize full disclosure to itself, forbade 
its excisemen to reveal information garnered in the course of their official duties. The 
validity of its regulation was generally, but not always, upheld until the problem was laid 
to rest by the decision of the Supreme Court in Boske v. Comingore, 177 U.S. 459 (1900). 
E.g., Stegall v. Thurman, 175 Fed. 813 (N.D. Ga. 1910) ; Jn re Lamberton, 124 Fed. 446 
(W.D. Ark. 1903). Contra, In re Hirsch, 74 Fed. 928 (D. Conn. 1896). 


7. The courts seem to make little distinction between the traditional departments and 
the various agencies created by executive order or statute. Cf. Appeal of SEC, 226 F.2 
$01 (6th Cir. 1955); Universal Airline, Inc. y. Eastern Airlines, Inc., 188 F.2d 993, 999 
(D.C. Cir. 1951). 

8. Rev. Stat. § 161 (1875), 5 U.S.C. § 22 (1952). 

9. United States ex rel. Touhy v. Ragen, 340 U.S. 462, 467 (1951), and, in particular 
the concurring cpinion of Mr. Justice Frankfurter at 470, 472. See also Ex parte Sackett, 74 
F.2d 922, 924 (9th Cir. 1935) and cases cited note 6 supra. Yet a dictum of Learned Hand, 
exemplifying the sporadic fallibility of that illustrious judge, cites Boske v. Comingore 
and the other cases referred to in note 6 supra fur the proposition that it is “lawful for a 
department of the government to suppress documents, even when they will help determine 
controversies between third persons. . . ."” See United States v. Andolschek, 142 F.2d 503, 
506 (2d Cir. 1944). 

10. 45 Stat. 996 (1928), 5 U.S.C. § 105a (1952). The statute actually names the 
Cominittees on Expenditures in the Executive Department, the predecessors of the present 
Committees on Government Operations. Despite its apparently unambiguous language, its 
legislative history can be used to ground a plausible argument that the “information” re- 
ferred to was intended to include only noncontroversial types which the executive had 
previeusly furmshed to Congress voluntarily. See Wolkinson, supra note 3, at 322-23. 
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of course, when the executive is dealing with Congress rather than the courts, 
it does not cite R.S. 161 or any other act of Congress. In such circumstances, 
the .\ttorney General invariably asserts a constitutional right, under the prin- 
ciple of separation of powers, to grant or withhold in the executive’s unfettered 
discretion." 

Another class of cases deals with the “privilege” of the executive to with- 
hold from the courts certain not very clearly defined categories of information, 
\Ithough there have been too few of these cases to permit the accumulation of 
a body of case law clearly drawing the line between privileged and unprivileged 
inatter,'? secrets which can readily be classified as “military” or “state” do 
not present much difficulty. Thus, in one of the oldest of such decisions,’® the 
administrator of the estate of a deceased spy brought suit to recover salary 
due for services in that capacity under a secret contract between the deceased 
and President Lincoln. The Supreme Court affirmed the dismissal of the 
petition : 

“Public policy forbids the maintenance of any suit in a court of justice, 
the trial of which would inevitably lead to the disclosure of matters which 
the law itself regards as confidential, and respecting which it will not allow 
the confidence to be violated. On this principle suits cannot be maintained 
which would require a disclosure of the confidences of the confessional, 
or those hetween husband and wife... . Much greater reason exists for 
the application of the principle to cases of contract for secret services with 


the government, as the existence of a contract of that kind is itself a fact 
not to be disclosed.’’"!* 


The latest opinion of the Supreme Court upholding the privilege, United States 
v. Reynolds,’ involved matters equally easy to recognize as military secrets— 
official reports dealing with the causes of the crash of an Air Force plane 
loaded with experimental electronic equipment. But in the few instances that 
have arisen the courts have been at least reluctant to place within the privilege 
information which the government desired to keep to itself for reasons other 
than military or diplomatic. Thus, courts have shown reluctance to treat as 
privileged the statements of witnesses taken by the FBI in the course of a 


i 





11. See, ¢.9., in addition to the Memorandum of Attorney General Brownell, supra 
- note 5, the opinion of Attorney General Jackson at 40 Ops. Att’y Gen. 45 (1941), declin- 
ing to furnish certain FBI reports to the House Committee on Naval Affairs. 

12. A number of these cases are collected and discussed in Note, 41 Cornext L.Q. 737 
(1956). 

13. sTotten v. United States, 92 U.S. 105 (1875). 


14. Jd. at 107. But the facts of the Totten case do not seem to afford a very good 
illustration of the principle, for it is hard to see how the disclosure of the existence of the 
contract could have harmed the national interest, long after the completion of the contract 
and the extinction of the Confederacy. Of course, if the contract had concerned a power 
with which the United States had been trying to maintain friendly, or at least diplomatic, 
relations, the reasoning of the Court would have been more cogent. — 


15. 345 U.S. 1 (1953). 


EXECUTIVE PRIVILEGE 9 


routine, nonconfidential investigation.'® or the record of the proceedings of a 
Naval Board of Inquiry in a similarly commonplace matter." 

The majority in the Reynolds case, while explicitly Cisclaiming any intent 
to pass one way or the other on the inherent constitutional power of the ex- 
ecutive to withhold information in its sole discretion, nevertheless stated, just 
as explicitly, that it is the court, not the executive, which must determine 
whether the circumstances are appropriate for the claim of privilege: “Judicial 
control over the evidence in a case cannot be abdicated to the caprice of exeen 
tive officers.”"® The knotty problem of how the judge is to make this deter 
mination without forcing at least a disclosure to himself was dismissed with 
no more illuminating answer than a reference to the similar difficulties raise«| 
by claims of privilege under the Fifth Amendment. 

The apparent contradiction between the Court’s statement that the judge 
must determine the nature of the secret and perhaps overrule a claim of privi- 
lege, and its disclaimer of intent to pass on the proposition that the head of an 
executive department has absolute power to withhold from judicial view docu- 
ments in his custody, can perhaps be resolved. Presumably the Court thought 
that, even if the documents were found not to be privileged, there would be no 
question of actually compelling production of the documents. Instead, the issue 
to which the doubtful materials referred would be resolved against the govern- 
ment. In the Reynolds case, however, the ground of decision was that since 
the Tort Claims Act incorporates the Federal Rules of Civil Procedure, and 
since those rules penalize only refusal to produce unprivileged documents, the 
imposition of even such a penalty for failure to produce privileged documents 
would subject the sovereign to liability on terms to which it had not consented. 
Deciding the issue to which the suppressed information related agaiast the 
government would not, of course, have been exactly the same thing as jailing 
the Secretary of the Air Force for contempt, and perhaps the Court refused 
to equate prejudice to the government in its conduct of litigation with physical 


16. O'Neill v. United States, 79 F. Supp. 827 (E.D. Pa. 1948), vacated on other 
grounds sub nom. Alltmont v. United States, 174 F.2d 931 (3d @ir. 1949). The govern- 
ment made the somewhat malapropos argument that, since the FBI agents happened to be 
members of the bar, their reports were covered by the attorney-client privilege. The case 
presented no question of keeping secret the identity of informers. The privilege of with- 
holding such information has been recognized in cases too numerous to cite. /:.g., Scher 
y. United States, 305 U.S. 251 (1938) ; United States v. Sun Oil Co., 10 F.R.D. 448 (E.D. 
Pa. 1950). 

17. See Bank Line v. United States, 76 F. Supp. 801, 804 (S.D.N.Y. 1948) ; cf. Wall- 
ing v. Richmond Screw Anchor Co., 4 F.R.D. 265, 269 (E.D.N.Y. 1943). 

The British courts, while according privilege to military and diplomatic secrets, have 
ubserved by way of dictum that it could not be claimed merely because disclosure “might 
involve the Government .. . in parliamentary discussion or in public criticism... .” Dun- 
can v. Cammell, Laird & Co., [1942] A.C. 624, 642. 

18. 345 U.S. at 9-10. The British Court of Appeals took a similar view in Duncan v. 
Cammell, Laird & Co., [1942] A.C. 624, 642. 
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compulsion to produce the document.’® But a distinction—if the Court in- 
tended one—between the threat of contempt proceedings and other forms of 
pressure is of somewhat dubious validity. It is certain that there have been, 
and possible that there may be, cabinet officers whose incarceration would be 
much less inimical to the public welfare than mulcting the public fisc of thump- 
ing damages for negligence; it is hard to say that the former is compulsion 
while the latter is not. 

The Court did indeed, in the course of its dissertation upon the scope of the 
privilege and the consequences of its invocation, distinguish criminal prosecu- 
tion holdings that the government must play a sort of Truth or Consequences 
—41.é., it must choose between acquittal of the accused and the production of 
any relevant material in its possession, even though the government might be 
clearly entitled to withhold that material from judicial inspection.” But it did 
so simply on the ground that “such rationale has no application in a civil 
forum where the Government is not the moving party, but is a defendant only 
on terms to which it has consented.”?! In other words, the bedrock on which 
the decision rests is the concept of sovereign immunity. It contains no impli- 
cation that there is any other distinction between the application of pressure 
by threatening the loss of a civil suit and the application of pressure by 
threatening the loss of a criminal action. Assuming that the government is as 
interested in enforcing the criminal law as it is in preventing unjustified charges 
on the Treasury, one seems about as effective a method of compelling the pro- 
duction of information as the other, and both seem to differ in degree rather 
than kind from coercion by the threat of contempt proceedings—although the 
latter would no doubt have a more abrasive effect on relations between the 
executive and the judiciary.” 


19. See O'Neill v. United States, 79 F. Supp. 827, 830 (E.D. Pa. 1948), vacated on 
other grounds sub nom. Alltmont v. United States, 174 F.2d 931 (3d Cir. 1949). There 
seems to be no case which presents the question of whether a court would attempt to com- 
pel actual production of information in the possession of the executive. In all those dis- 
cussed in this Article, the government was a party, so that—assuming that it had in fact 
no privilege to withhold the information—the ends of justice could adequately be served 
by assuming against it the issue on which the requested evidence was alleged to bear. 

20. United States v. Beekman, 155 F.2d 580 (2d Cir. 1946) ; United States v. Andol- 
schek, 142 F.2d 503 (2d Cir. 1944); cf. Edwards v. United: States, 312 U.S. 473, 480 
(1941). The Andolschek case, a prosecution against employees of the Bureau of Internal 
Revenue for seeking bribes, did not in fact involve a claim of privilege based on the nature 
of the particular documents requested (which were official reports by the defendants them- 
selves on the allegedly criminous transactions) but simply another instance in which regu- 
lations issued by the Secretary of the Treasury under Rev. Stat. § 161 (1875), 5 U.S.C. 
§ 22 (1952) forbade disclosure without his authority. 

21. 345 U.S. at 12. 

22. The concurring opinion of Mr. Justice Frankfurter in United States ex rel. Touhy 
v. Ragen, 340 U.S. 462 (1951) “assumes,” no doubt correctly, that the Attorney General 
could be reached by judicial process if that were necessary to compel him to disclose in- 
formation which he is not privileged to withhold. Jd. at 472-73. Cf. Land v. Dollar, 190 
F.2d 623 (D.C. Cir. 1951), motion for stay denied, 341 U.S. 912 (1951). 


“ NN as 
- 
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Peering darkly through the glass of these judicial precedents, not always 
very clear nor wholly consistent with one another, one can deduce the follow- 
ing propositions : 

(1) Where the government is the defendant in a civil suit, it may be com- 
pelled to choose between losing the suit and producing an unprivileged docu- 
ment. 

-(2) Where the government prosecutes a criminal action, it may be com- 
pelled to choose between losing the action and producing any relevant docu- 
ment, even one which is privileged. This may be true where the government 
is the plaintiff in a civil action.*% 

(3) The courts have had no occasion and no inclination to attempt other 
methods of compelling the government to produce evidence. 


Obviously, none of this is of direct help in determining whether the execu- 
tive branch has an inherent constitutional right to withhold information from 
the courts, let alone the Congress. Nor is this paucity of authoritative judicial 
precedent alleviated by the comparative plethora of 1pse dirits on both sides 
of the question. .\ttorneys General have, not surprisingly, invariably supported 
the constitutional right of the cxecutive to withhold information from the 
Congress.** Congress, as noted above, has by statute declared its right to re- 
quire information.** .\nd a recent study by a committee of Congress came to 
the equally predictable conclusion that Congress has constitutional authority to 
require the heads of executive agencies to release information upon terms and 
conditions prescribed by Congress.*" The same committee, indeed, assembled 
a panel of learned protessors and eminent counsel, all of whom espoused similar 
yiews—although they did so on grounds of polity and expediency, for, unlike 
the Attorneys General, they frankly recognized the absence of authoritative 
judicial precedent.*? 


23. See Bank Line v. United States, 76 F. Supp. 801, 803 (S.D.N.Y. 1948). 

24. E.g., the Memorandum of Attorney General Brownell, supra note 5; 40 Ops. Att’y 
Gen. 45 (1941); 25 Ops. Att’y Gen. 326 (1905). 

25. 45 Star. 996 (1928), 5 U.S.C. § 105a (1952). See note 10 supra. On the other 
hand, section 3(c) of the Administrative Procedure Act, providing that matters of official 
record shall be made available to proper persons “except information held confidential for 
good cause found,” seems to recognize a right to withhold information. 60 Stat. 238 
(1946), 5 U.S.C. § 1002(c) (1952). The trouble is, of course, that the act omits to say 
who is to find the good cause. 


26. See Study by the Staff of the House Committee on Government Operations, The 
Right of Congress to Obtain Information from the Executive and from Other Agencies 
of the Federal Government, 26 (Committee Print, May 3, 1956) ; Memorandum on Pro- 
ceedings Involving Contempt of Congress and its Committees, 80th Cong., 2d Sess. 15 
(printed for the use of the Committee on the Judiciary, January 6, 1948) ; Note, 43 Geo. 
L.J. 634, 647-48 (1955). 

27. See Hearings Before the Subcommittee on Availability of Information from 
Federal Departments and Agencies of the House Committee on Government Operations, 
Sth Cong., 2d Sess., pt. 3 (1956). 
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The chances are not particularly good that the courts will soon be called 
upon to decide squarely whether the executive can properly resist a congres- 
sional demand for information. The question is essentially whether such re- 
-istance amounts to a punishable contempt of Congress; and there seem to be 
in the last analysis but two ways by which that question can be brought 
squarely before the courts. In the first place, such a contempt might be dealt 
with by prosecution under the statute which denounces as a misdemeanor re- 
fusal to appear or produce papers when required by either house of Congress,?8 
and the corollary provision which makes it the duty of the appropriate United 
States attorney to present to a grand jury instances of such refusal certified 
to him by the House or Senate.** Although the President and the heads of 
executive departments have repeatedly, and sometimes brusquely, rejected 
such congressional demands, Congress seems never to have reported such a 
case to the United States Attorney, nor has the Attorney General ever on his 
own motion caused one of them to be prosecuted under this statute. It seems, 
somehow, improbable that he ever will—even if the administration should 
change immediately after the refusal. Executive esprit de corps appears to be 
stronger than loyalty to party shibboleths: the present administration, for 
example, has shown itself at least as intransigent as its predecessors in this 
respect, to both Republican and Democratic Congresses.*° Even if Congress 
should certify such a case to a United States Attorney, it seems intrinsically 
likely that the Attorney General would take the position that Congress could 
not constitutionally command its prosecution. 

Secondly, Congress undoubtedly has power to punish contempts without 
invoking the aid of the executive and the judiciary, by the simple and forth- 
right process of causing the Sergeant at Arms to seize the offender and clap 
him into the common jail of the District of Columbia or the guardroom of the 
Capitol Police ;31 and the prisoner can then, of course, try out the propriety of 





28. Rev. Stat. § 102 (1875), as amended, 2 U.S.C. § 192 (1952). Prosecutions under 
the statute have, of course, multiplied prodigiously since Congressmen discovered the de- 
lights of investigations. Although the act goes back to 1857, the Annotation reveals but 
two prosecutions under it in its first seventy years. 2 U.S.C.A, § 192 (Supp. 1955). 

29. Rev. Star. § 104 (1875), as amended, 2 U.S.C. § 194 (1952). 

30. Quite aside from the great McCarthy imbroglio which produced Mr. Brownell’s 
celebrated memorandum (see note 5 supra), see, ¢.g., N.Y. Times, June 30, 1955, p. 1, cols. 
6-7; March 27, 1956, p. 20, col. 3. Within a year of its accession to power, the present 
administration was interposing between Senator McCarthy and the security files of in- 
dividual employees the same Truman directives which had been the target of so many 
Republican oratorical salvos. 

31. Jurney v. McCracken, 294 U.S. 125 (1935) ; McGrain v. Daugherty, 273 U.S. 135 
(1927) ; see Memorandum on Proceedings Involving Contempt of Congress and its Com- 
mittees, supra note 26. The District of Columbia jail is no pleasure resort, especially in 
summer, and the Capitol guardroom is probably not much more agreeable. Normally, of 
course, even in the case of private persons, Congress has preferred the more convenient 
and conventional method of referring alleged contempts to the Department of Justice for 
prosecution in the courts. See, ¢.g., United States v. Kleinman, 107 F. Supp. 407, 408 
(D.D.C. 1952). 
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the action by seeking a writ of habeas corpus. Such an episode—assuming 
that the information sought by Congress bore some reasonable relation to its 
constitutional functions ** or, in the case of a committee of Congress, to the 
scope of the committee’s jurisdiction **“—would furnish the courts an admir- 
able occasion to decide the precise question of the constitutional authority of 
the executive to withhold the desired data. But it is not likely to arise. Con- 
gress has never in the past been willing to push matters to the point of dis- 
patching the Sergeant at Arms to cleave a path through the Secret Service 
cordon and seize the person of the President, or even one of his subordinates.** 
Not even Theodore Roosevelt, at his most pugnacious, could succeed in pro- 
voking the Senate into such extreme measures.** It is more than likely that 
Congress never will resort to them. 

It is, however, conceivable that the Supreme Court may yet be called upon 
to face the closely related and logically indistinguishable question of the exec- 
utive’s power to reject a judicial subpoena. If, in litigation to which the govern- 
ment is not a party, a court becomes convinced that a document in the posses- 
sion of the government is relevant, and if-it somehow manages to satisfy itself 
that that information is unprivileged, and if the determination to withhold is 
made by a department head so that there is not presented the situation of a 
subordinate taking shelter behind a departmental directive,** the courts may 
yet have to decide the ultimate reach of the executive's discretion to grant or 
withhold information.** But there are plainly too many ifs to make the hypo- 
thetical a probability, especially when one considers the acrobatic agility which 
the courts have so far displayed in dodging the question. 

The upshot of this judicial abstention is, of course, that the executive enjoys 
by pragmatic sanction, if not constitutional law, discretion to decide what in- 








32. Cf. Kilbourne v. Thompson, 103 U.S. 168, 190 (1880). Modern commentators 
would give Congress more leeway in the exercise of the investigative power than is sug- 
gested by some of the language in the Atlbourne case. See, ¢.g., FAirmAN, Mr. Justice 
MILLER AND THE SuprREME Court 332-34 (1939). But the Supreme Court’s most recent 
word on the subject leaves no doubt that there are constitutional limits—however im- 
precise—on Congress’ power to inform itself. See United States v. Rumely, 345 U.S. 41, 
46 (1953). 

33. Cf. United States v. Lamont, 236 F.2d 312 (2d Cir. 1956). 

34. The Daugherty of McGrain v. Daugherty, 273 U.S. 135 (1927), was not the At- 
torney General of fragrant memory, but his brother, Mally S., whose involvement in Harry 
M.'s transgressions had been solely in a private capacity. 

35. See Butt, THe Letrers oF Arcuie Butr 35-06 (1924). 

36. See United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951), and text at note 
9 supra. 

37. It has been held in a suit between two airlines that a court may compel a Civil 
Aeronautics Board inspector to testify to facts observed by him in his official capacity, 
either by deposition or in person. The CAB disclaimed, however, any objection to such 
testimony ; and the court agreed with the Buard’s contention that “it is error to compel 
an agent of the Board to produce any of the Board’s reports, orders, or private files or 
to testify as to the contents of such private papers.” Universal Airline, Inc. vy. Eastern 
Airlines, Inc., 188 F.2d 993, 1000 (D.C. Cir. 1951). 
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formation shall be released to Congress. Notwithstanding the battery of au- 
thorities assembled by the House Committee on Government Operations,** the 
continuation of this state of affairs does not seem inimical to good government. 
In fact, it is the view of the writer that, whereas the present situation is quite 
tolerable, unlimited congressional access to executive information (whether 
“secrets of state” or merely “official information’’**) would almost certainly 
he intolerable. .\ number of practical considerations support these propositions : 


(1) There is little reason to believe that, in practice, the lack of an absolute 
power to compel the executive to produce information appreciably handicaps 
Congress in the exercise of its legislative function. It is obvious that in a large 
majority of cases it is greatly to the advantage of the executive to cooperate 
with Congress, and in a large majority of cases it does so. Congressional con- 
trol over appropriations and legislation is an excellent guarantee that the ex- 
ecutive will not lightly reject a congressional request for information, for it is 
well aware that such a rejection increases the chance of getting either no legis- 
lation or undesired legislation. 

(2) Congress may not be a safe repository for sensitive information : there 
can be no guarantee that information coming into the hands of Congress or 
the whole membership of one of its major committees will long remain secret.*® 
Most Congressmen are, of course, quite as trustworthy as most. executive 
officials, but there can be no “security program” for legislators. There is no 
assurance, if our democracy is to be maintained, that so large a body of men 
will not include a percentage, to be expected on statistical grounds, of subver- 
sives, alcoholics, psychopaths and other security risks, and no assurance that 
the seniority system will not place such a security risk in the chairmanship of 
an important committee. Even legislators of high respectability have been 
known, in the heat of partisan passion, to place the national interest a very 
poor second to considerations of faction.*! If these premises are granted, it 
follows that, as a practical matter, Congress ought not to be given an absolute 
right of access to military and diplomatic secrets. If such a right existed, it 





38 See note 27 supra. 

39. One of the experts assembled by the House Committee on Government Operations 
proposed that Congress be given unlimited access to information other than “state” (ie., 
military or diplomatic) secrets, and that an independent “Government Information Com- 
mission” be created to pass on executive claims that matter requested by Congress falls 
within the category of “state secrets.” See Hearings, supra note 27, at 462-65. 

40. See, ¢.g., 94 Conc. Rec. 5724 (1948). It has been held that the judiciary cannot 
restrain Congress from publishing any information in its possession, because to do so 
would go counter to the doctrine of separation of powers. Hearst v. Black, 87 F.2d 68, 
71-72 (D.C. Cir. 1936) ; Methodist Federation for Social Action v. Eastland, 141 F. Supp. 
729, 731-32 (D.D.C. 1956). These cases involved the confidential information of private 
citizens, but the rationale seems applicable to information obtained from the executive. 

41. For example, in 1941 Senator Burton K. Wheeler, an extreme isolationist, re- 
vealed the Navy's occupation of Iceland while the operation was still in progress and the 
ships involved vulnerable to attack by submarines. See 2 Morison & Commacer, THE 
GRowTH OF THE AMERICAN Repustic 669 (3d ed. 1942). 
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severely taxes one’s faith in legislative modcration to foresee Congress prac- 
ticing self-denial to the point of refusing to peck at information on the mere 
say-so of a bureaucrat, or even of an independent “Government Information 
Commission,’’** that such information is a military or diplomatic secret. 

(3) There are serious weaknesses in the assumption, popular among liberals 
who happen at the moment not to be thinking about Senator McCarthy, that 
public policy ought to draw a sharp distinction between “military and diplo- 
matic secrets” on the one hand and all other types of official information on 
the other, giving Congress free access to the latter.** In the first place, the line 
is by no means easy to draw, even when the best of faith is used: there is not 
much information in the files of the State and Defense Departments—of a sort 
likely to attract congressional interest—which could not with some plausibility 
be given a security classification, if the executive wished to withhold it on that 
ground. More fundamentally, however, the executive's interest in the privacy 
of certain other types of information is not less than its interest in preserving 
its military and diplomatic secrets. One obvious example is the data, derogatory 
or otherwise, in the security files of individuals. Another, perhaps still more 
important, is the record of deliberations incidental to the making of policy 
decisions.** Undoubtedly the official who makes such a decision should be 
answerable to Congress for its wisdom. But the subordinate civil servants who 
advise him should be answerable only to him—i.c., they should be able to 
present unpalatable facts and make unpopular arguments without fear of being 
dragooned by the first Congressman who needs a headline.*® This principle is 
applicable to many government decisions; it finds what is probably its most 
compelling illustration in the operation of the employee security system. The 
power to discharge an alleged security risk resides in the head of a depart- 
ment; his is the decision and his the responsibility to Congress. If the depart- 
ment head is conscientious, as is often the case, he personally studies such 


42. See note 39 supra. 

43. See Hearings, supra note 27, at 462-63. 

44. The Deputy Attorney General recently stated that the policy of the Department 
of Justice “does not permit disclosure of staff memoranda or recommendations.” See 58 
Pus. Uti. Fort. 319, 320 (1956). 


45. “Because it is essential to efficient and effective administration that employees of 
the Executive Branch be in a position tu be completely candid in advising with each 
other on official matters, and because it is not in the public interest that any of their 
conversations or communications or any documents or reproductions concerning such 
advice be disclosed, you will instruct employes uf your Department that in all of 
their appearances before the Subcommittee of the Senate Committee on Govern- 
ment Operations regarding the inquiry now before it they are not to testify to any 
such conversations or communications or to produce any such documents or repro- 
ductions. .. .” 

Letter from the President to the Secretary of Defense, May 17, 1954. N.Y. Times, May 
18, 1954, p. 24, col. 1. The weight of this consideration seems tu have become apparent 
unly in comparatively recent years. So astute a commentator as Wigmore, for example, 
completely overlooks it. See WicMmore, Evivence § 2378 (3d ed. 1940). 
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cases before deciding. But obviously he cannot start from scratch with an un- 
digested mass of papers; he must have advice. In the Army, as elsewhere, such 
cases are reviewed by screening boards, which make recommendations to the 
Secretary. A casus belli in the Army-McCarthy .\rmageddon was the Army's 
repulse of the Senator's attempt to subpoena individual members of these 
boards and cross-examine them to tind out who had voted to clear employees 
whom the Senator termed subversive.*® It is obvious that if the Senator had 
managed to stage this Koman holiday the usefulness of the security review 
system would have virtually ended, for it would have taken a man of quite 
exceptional hardihood and integrity to exercise his judgment unaffected by the 
Senator's hot breath on the nape of his neck. It is one thing for a cabinet officer 
to defend a decision which, however just, offends the prejudices of a powerful 
Congressman and, very probably, a highly vocal section of the public; it is 
quite another thing for a middle aged, middle-ranking civil servant, who needs 
his job, to do so. The Secretary’s own responsibility to Congress for wrong 
decisions is a sufficient guarantee that he will not long tolerate incompetent or 
disloyal advisors; and he is certainly in a much better position to detect such 
undesirables than is any member, or even any committee, of Congress. 


The other side of the case was cloquently stated by Professor Bernard 
Schwartz, testifying before the Subcommittee on Government Information of 
the House Committee on Government Operations. He said: 


“(T]he overriding danger is not congressional abuse but the vesting of 
unfettered discretion in the executive to surround with secrecy all its 
activities. 

iti 

“Those who are concerned witli the possibility of legislative abuse 
ignore the overriding peril of the present century, that of the superstate 
with its omnipotent administration, unrestrained by any checks on its all 
pervasive regulatory activities, so vividly pictured by George Orwell in 
his novel 1984. The great danger today is 1984, not Senator McCarthy. 
If the elected representatives of the people assert their right to lay bare 
all that goes on within the executive, that danger may be avoided. An 
executive whose abuses and inadequacies are exposed to the public eye 
can hardly become a menace to constitutional government.’’*? 


The plain and short answer to this is that neither can there be a menace to 
constitutional government by an executive which has to go to Congress for 
every cent it spends, which has no power by itself to raise and maintain armed 
forces and which cannot jail its citizens except under a law passed by Congress 
and after proceedings presided over by an independent judiciary. These are 
the factors that make the essential difference between an American President 
and Big Brother—not whether Senator McCarthy is or is not allowed to pros- 
pect in the security files of charwomen, junior clerk-typists and building 





46. The Army based its refusal on directives of President Truman which, not having 
been revoked hy the new administration, were still in force, notably his directive of March 
13, 1948. 13 Fen. Rec. 1359 (1948). 

47. Hearings, supra note 27, at 465. 
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guards. Moreover, on the pragmatic basis of the experience of the last decade 
or so, the proposition that Congress is the paladin of civil liberties and the 
executive their foe seems at least debatable. 

In practice, of course, as has already been suggested, the executive has not 
“unfettered discretion . . . to surround with secrecy all its activities.""*8 All 
but a minute percentage of congressional requests for information are honored 
promptly and even with a show of cheerfulness, for the very good reason that 
the executive needs from Congress cooperation which it will not get without 
reciprocating. 

A brief consideration of the generally satisfactory modus vivendi which has 
evolved may help to dispel the picture of the executive branch in the character 
of Domitian. There is, of course, no statute that sets standards for the release 
of information to Congress, and only sporadically, as in the case of security 
files, are there formal executive regulations. Usually, the head of a department 
has an aide—often his general counsel—who is responsible for what is bureau- 
cratically known as “legislative liaison.” The aide controls the flow of infor- 
mation to Congress, referring only the hottest questions to his boss. Of course 
the abilities and views of these virtuosi vary widely, and most of them play by 
ear, but, according to the writer's observation, the most experienced of them 
agree on certain fundamental policies. These policies may be briefly sum- 
marized, as follows: 


(1) No fishing expeditions are allowed. The initiators of a congressional 
investigation (who, in practice, are often members of committee staffs rather 
than the Congressmen themselves) must define with reasonable precision the 
general area which they intend to inivestigate and the character of the docu- 
ments they wish to see. 

(2) No “raw” files are to be releascd. he files requested will be screened 
by the legislative liaison officer or one of his assistants, who will remove any 
documents which, in his judgment (or, as in the case of individual security 
files, because of directives of higher authority) should not go outside the ex- 
ecutive branch. There can be no blinking the fact that this affords an oppor- 
tunity for serious abuse. It is entirely justifiable and sometimes necessary to 
remove, for example, genuine military or diplomatic secrets, or documents 
identifying confidential informants, or confidential data respecting costs or 
production techniques furnished by private business.‘ It is arguably justifi- 
able, for the reasons outlined above, to remove recommendations on policy 
made by subordinate officials, or documents ( besides the above-mentioned in- 
dividual security data) containing allegations which, although unsubstantiated, 





48. Ibid. 

49. Compare the recent action of the Department of Justice in refusing to give the 
House Committee on the Judiciary access to the files relating to settlement of the anti- 
trust suit against American Telephone and Telegraph Company. The Deputy Attorney 
General said that such action “would violate the confidential nature of settlement nego- 
tiations” and “discourage defendants, present and future, from entering into such nego- 
tiations.” See 58 Pus. Umit. Fort. 319, 320 (1956). 
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might work irreparable injury to private reputations. But it is most certainly 
unjustifiable to remove part of a file simply because it betrays administrative 
stupidity or inertia. The temptation to indulge in just such an abuse is, of 
course, considerable. The only answers to this objection are first, that the risk 
of abuse and consequent prejudice to efficient government which it raises is 
on the whole less than the risk inherent in giving Congress free access to 
executive files; and second, that in practice, competent department heads 
sooner or later learn the truth of the homely maxim about honesty as a policy 
in their dealings with Congress. It pays better to admit errors and correct them 
than to deny their existence; Congress, when it embarks on an investigation 
of an executive abuse, usually has other sources of information—e.g., dis- 
gruntled contractors or bidders—than the files of the executive, and these other 
sources, if untempered by complete disclosure, are likely to make matters look 
much worse than they really are. 

(3) Congressional recipients of classified information must themselves be 
subjected to a security check. Committees of Congressmen and their aides are, 
of course, constantly given access to military and diplomatic secrets. The De- 
partment of Defense applies to members of committee staffs the same criteria 
which it applies to its own employees and grants them appropriate clearances, 
the committee chairman being always formally reminded of the statutes and 
regulations applicable to any such information transmitted. Congressmen them- 
selves are a more delicate problem. The executive is naturally reluctant to say 
outright that a member of a coordinate branch of government is not regarded 
as a proper person to be trusted with his country’s secrets—althoug! it has 
done so on occasion.®® Seniority may bring a security risk to the chair of an 
important committee or subcommittee. Fortunately, this has never happened ; 
if and when it does, great finesse will be required to solve the resulting prob- 
lems of committee access to executive information. 

(4) The executive should have a chance to comment on any resulting com- 
mittee report before it is published. The more responsible committee chairmen 
usually agree to some such arrangement, the utility of which is obvious. Bona 
fide mistakes can be eliminated in this way, and both sides of a disputed ques- 
tion brought out. A committee is, of course, under no-obligation to submit its 
drafts to such a preview or, if it does so, to accept any of the executive’s com- 
ments and suggestions. Some chairmen are unwilling to permit their reports 
to be inspected before they are made public—perhaps because they feel it 
wasteful to dull a sparkling, sensational allegation by exposing it to lackluster 
facts. 

These principles are, of course, primarily designed for dealing with respon- 
sible committees, who are trying to fulfill a legislative function beyond the mere 
capture of headlines. Rules for dealing with the guerillas, the Congressional 
Comanches, are naturally far harder to formulate. Still, there are one or two 
basic, simple principles which, based on the experience of the present writer, 


50. Representative Robert L. Condon of California was barred from a test of nuclear 
weapons in May, 1953. See N.Y. Times, July 6, 1953, p. 12, col. 1. 
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the executive ought as a general thing to employ in dealing with the irrespon- 
sibles. For example, the brunt of denying a demand for information, which 
cannot be acceded to, should be borne at the highest level—by the department 
head and even, if the matter is important enough, by the President.®' It is un- 
fair and unwise to expect a subordinate official to weather the congressional 
blast alone. Thus, if it can be predicted—as it frequently can be—that Senator 
So-and-So is going to demand from an official witness information which 
should not be disclosed, the witness should carry up to the Hill in his pocket 
a letter from the department head, describing in some detail the prohibited 
categories of information and instructing him to refer demands for such data— 
courteously—to the signer of the letter. If trouble is anticipated, the witness 
ought, moreover, to be accompanied by counsel. It takes a lawyer, and a fairly 
astute and cool-headed one at that, to deal with such maneuvers as vociferous 
insistence that a witness, barred from saying what he has done or will do in 
his official capacity in an actual case, give his “personal opinion” as to what 
ought to be done in a hypothetical case closely resembling the actual one. An- 
other sound principle is to produce promptly, and publicize as widely as pos- 
sible, all the germane facts (such as the context from which misleading ex- 
cerpts have been torn) which can be released, together with an explanation of 
the reasons—which had better be good—for withholding the others. The ruses 
de guerre of the legislative franc-tireurs are, naturally, extremely varied, and 
certainly the author of this paper would not and could not attempt to catalogue 
them all; but it seems to be true, if banal, that the impact of most of them is 
minimized by maximum candor and disclosure on the part of the executive 
branch. 


CONCLUSION 


A situation so ambiguous and muddled cannot fail to distress the tidy- 
minded constitutionalist. (nd yet there is every prospect that it will continue 
for some time to come. For reasons given it is not likely soon to be cleared up 
by judicial decision. .\n act of Congress, even if it avoided or surmounted a 
presidential veto, would simply beg the question.5* An amendment to the 
Constitution would at least meet the problem squarely; in view of the recent 
vogue of amendments designed to limit the powers of the executive, it is per- 
haps a matter of some surprise that none such has been seriously proposed. 
Verhaps this is so because, on the whole, a good case can be made out for the 
proposition that the present imprecise situation is, in fact, reasonably satis- 
factory. Neither the executive nor the Congress is very sure of its rights, and 
both usually evince a tactful disposition not to push the assertion of their rights 
to abusive extremes. Of such is the system of checks and balances. 


51. E.g., the Truman directive cited in note 46 supra, and the Eisenhower directive 
cited in note 45 supra. 

52. In 1948 the House passed a Joint Resolution in substance purporting to require 
the executive to furnish to all House and Senate committees any information the commit- 
tees might deem necessary. H.R.J. Res. 342, 80th Cong., 2d Sess. (1948); see 94 Conc. 
Rec. 5821 (1948). The Resolution died in the Senate. 
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Mr. StayMan. Professor Bishop, you may have covered some of the 
questions in your statement, but I hadn’t seen your statement before, 
I would just like to pinpoint a few things here. 

Do you find anything in the Constitution of the United States that 
specifically authorizes the President to withhold information from 
the Congress ? 

Mr. BisHop. No, sir; I do not. 

Mr. StayMan. Or any thing that would specifically authorize the 
heads of departments to withhold information ? 

Mr. BisHor. No, sir. I don’t. 

You say “specifically”’? 

Mr. Starman. Yes. 

Mr. BisHor. I say, no. Of course, you can argue, as often has been 
argued, that this is implicit in the system of separation of powers, and 
so on. 

Mr. StayMan. Aside from whatever authority may be delegated to 
them by the President or given them by Congress itself, do you think 
the heads of the various executive departments have any authority to 
withhold information from Congress? 

Mr. BisHorp. Well, there is, of course, the question of the old house- 
keeping statute which was recently amended by the Hennings-Moss 
bill. That has sometimes been invoked as authority for centralizing 
in the head of a department authority to withhold information. In 
my opinion, it never could be properly invoked to withhold informa- 
tion from Congress, although it was. 

Leaving that statute to one side, I think that all of the power of the 
heads of departments, that is, the traditional departments of the Gov- 
ernment as distinct from agencies created by Congress, does come 
from the President, including this power. 

Mr. SuayMaAn. And that is referring to the heads of the executive 
departments, the traditional Cabinet officers ? 

Mr. BisHop. Yes. 

Mr. SitayMan. What about other executive branch agencies and 
commissions ? 

Mr. BisHop. The big six, for example. 

Well, in my opinion, what powers they have ought to be found with- 
in the four corners of the statutes which create them, but I note that 
in practice the courts have tended to treat them on pretty much the 
same footing as the traditional departments. That is all I can say 
on that. 

Mr. Starman. Well, assuming for the sake of this discussion that 
the President may delegate the exercise of the power, the “executive 
privilege,” how far do you think he can delegate that exercise, and to 
whom ? 

Mr. BisHor. Well, I would be getting into very deep water indeed 
were I to try to answer the question how far down the President can 
delegate. 

As a general rule, in practice his delegation does not extend below 
the Cabinet level, except in certain instances, where, for example, the 
Chief of Engineers of the Army has certain functions, and so on. 

I have had some trouble myself sometimes with the question of how 
far the Secretary of the Department can delegate his powers down. 
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In practice again, he seems to be sg to delegate pretty far down. 
Whether that is good practice or not, I don’t think I ought to say. 

Obviously, he has got to delegate some of his powers a good way 
down the jine because no one man could personally supervise the 
whole operation, for example, of the State Department or the Army 
Department. Some game tries have been made in recent years, but I 
don’t think it can be done. 

Mr. StayMANn. You mean you don’t think it can be done because 
you don’t think there is the author ity for it ? 

Mr. Bisnor. No, sir. I think it is a practical impossibility for 
the Secretary of a department not to dlneate some of his powers 
down the line. In practice he must. Now, of course, he can’t dele- 
gate his responsibility. That he is stuck with always, but the powers 
he has to delegate. 

Mr. Stayman. You have been Associate General Counsel and Act- 
ing General Counsel of the Army ? 

Mr. Bisnor. Yes, sir. Actually, the title was Deputy General 
Counsel. It comes to about the same thing. 

Mr. StayMAN. Now, we have discussed whether he has the power 
and whether the Chief Executive can delegate it and how far. Now, 
what is your opinion of the form of delegation? How can he dele- 
gate the exercise of the power / 

Mr. Bisuor. Well, in this particular instance of delegating the 
exercise of the power to withhold or disclose information, I think 
it ought to be done by published regulations of some variety—lI don’t 
care whether they are called regulations or directives or memoranda— 
which are available to every body. 

Mr. Starman. You would favor, if there is a delegation of the 
exercise of the power, that it be in some recognized and established 
form ? 

Mr. Bisrror. Public form; yes, sir. 

Mr. StayMAN. Public form. 

Mr. Bisnor. Right. And I would also favor some provision for 
review by the he: ad of the department himself of any refusal to dis- 
close information. I think the responsibility is his and it ought to 
be attached clearly to him. 

Mr. StayMAN. Well, now, addressing ourselves to the President’s 
letter of May 17, 1954, which was addressed specifically to the Secre- 
tary of Defense and by its very terms limited Defense Department 
employees appearing at the Army-McCarthy hearings, do you think 
that that letter may properly be cited now by executive departments 
or agencies or independent regulatory agencies as authority for with- 
holding information from Congress ? 

(The text of the President’s letter of May 17, 1954, is set forth as 
exhibit 3 at p. 274 of the appendix. ) 

Mr. Brsnor. Well, I believe it is cited by them. I think it 
properly be cited in the sense that it is one more of a long series of 
executive assertions of discretion to withhold information. It is 
a precedent. It was, of course, as you have indicated, in its terms 
limited to the Secretary of Defense and to the disclosure of informa- 
tion in particular c ategories. 

Senator Hruska. Would counsel yield? 

Mr. Starman. Certainly, sir. 
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Senator Hruska. It is a precedent, Mr. Bishop, but it isa pretty 
well established and deep-rooted precedent, isn’t it? There are simi- 
lar precedents which go back a long, long time. It is nothing novel 
at all. 

Mr. Bisnor. Yes,sir. That is correct. 

Senator Hruska. A little bit ago, you suggested there was nothing 
explicit in the Constitution, and yet for over “150 years the same kind 
of precedent has not only been published, but it has been resorted to 
and been used and made effective, hasn’t it ¢ 

Mr. Bisuop. As a matter of history, there is no doubt there is, as 
you say, achain of precedent going right back to George Washington. 

Senator Hruska. And very often we resort to precedents of that 
time to establish the character of the constitutional provisions and 
what they really mean. 

Mr. Bisuor. That isan important part of our system of government, 
yes. 

Senator Hruska. It is a very important part. I just didn’t want 
the record to remain in the shape where it might be concluded from 
the statements or testimony in it that there is nothing in the Con- 
stitution to support the position taken by the President, for example, 
in the May 17 letter and by virtually e: ach and every one of his pre- 
decessors in the White House. 

Mr. BisHor. What I meant, sir, was that there is nothing in the 
wording of the Constitution which I could point to and say, “This set- 
tles the question.” 

Senator Hruska. And yet, each President who asserted that pre- 
cedent found sufficient words in the Constitution, didn’t he, not in 
the form of a ruling but certainly on the foundation of the separation 
of powers and on all the other provisions in the Constitution? Each 
of those men occupying the White House in the President’s chair 
found ample words in the Constitution to lay a foundation for their 
actions, did they not ? 

Mr. Bisuor. They based their actions on the Constitution. 

Senator Hruska. And the Congress has consistently recognized 
that even in such instances, for example, as in the formation and the 
passage of the Atomic Energy Act of 1946? 

Mr. Bishop. Yes, sir. 

I think that with a few exceptions, historical exceptions again— 
well, I can say categorically that Congress has never pushed any as- 
sertion of what right it may have to demand information to a real 
test. That is true. 

Senator Hruska. And that has been true regardless of the party— 
sometimes one party and sometimes the other party—but that has 
been true—Senator McMahon, for example; Sam Rayburn, the pres- 
ent Speaker of the House; and we can go right down the line. It has 
not been a matter of pe artisanship. 

Mr. Bisnop. No, sir, so far as I know, it never has been. 

Senator Hruska. And the precedent has been consistently recog- 
nized by the leaders in Congress throughout these years. 

Mr. Bisrior. I think that is a fair statement. 

As I say, there are some cases in which some Congressmen have 
made, wrongly, as I think, rather extreme claims to demand informa- 
tion from the Executive. You spoke of leaders of Congress. In this 
sense, I think that is true. 
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Senator Ervin. I believe you stated initially that this doctrine was 
implicit in the Constitution but not expressed. 

Mr. Bisnor. I said it was not expressed, sir. I also said that the 
executive branch has always said it to be implicit in the Constitu- 
tion. That happens to be my personal opinion, too, for what it is 
worth. 

Senator Ervin. Now, the provision of the statutes dealing with 
atomic energy authorizing withholding of information could very 
well be reconciled as an exercise of the constitutional power of Con- 
gress as a repository of all the legislative power of the Federal Gov- 
ernment, could it not ? 

Mr. Bisuop. Yes, sir. I think it could be. 

Senator Ervin. In other words, could it be reconciled with that 
rather than with any implicit power on the part of the executive 
branch to withhold information ? 

Mr. Bisuop. In itself, it could be evidence either way. 

Mr. Stayman. Mr. Chairman and Senator Hruska, we have Gen- 
eral Accounting Office witnesses to follow Mr. Bishop this morning. 
I think they will address themselves to the specific authority they 
have as an agency of the legislative branch. So, I would like to return 
the question raised over the years concerning recognition of this 
“executive privilege.” 

Professor Bishop, in historical assertion of the privilege, hasn’t the 
privilege been asserted by the executive? And if there has been a 
consistency, it has been a consistency of assertion by chief executives? 

Mr. Bisnor. The Executive has certainly done it oftener and more 
consistently, as I indicated. There have been some exceptions to con- 
gressional recognition of the privilege—although I think it fair to say 
that, generally speaking, leaders of Congress have recognized it—but 
there is no doubt that the loudest and most frequent assertions of the 
power to withhold have come from the executive branch. 

Mr. Starman. Now, in your knowledge and study of the law, have 
you ever found that any Federal court has ever passed directly on 
the question ? 

Mr. Bisnor. No, sir. I have not. 

Mr. StayMan. In a memorandum submitted to this subcommittee 
by the Attorney General, it was asserted : 





Nor are the instances lacking where the aid of a court was sought to obtain 
information from a President and the heads of departments. 

You don’t find any history of a court case where the court passed 
on the question of the power to obtain the information from the Pres- 
ident or the heads of departments ? 

Mr. Bisnor. The power of Congress? 

Mr. Starman. Yes. 

Mr. Bisoor. No. I do not. And I know of none of my colleagues 
on the faculty who know of any such case, either. 

Mr. SutayMANn. So this is an unresolved judicial issue ? 

Mr. Bisuor. As far as the judiciary itself is concerned I agree with 
that; yes, sir. 

Mr. Stayman. Have you considered the question of the assertion 
of the right of Congress to obtain information and, therefore, the 
refusal of the executive to furnish the information with the latter 
being the exception to the first general rule? Or do you think that 
is too broad / 
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Mr. Bisuor. I think it is certainly true that in practice refusals of 
the executive to furnish information are very exceptional. They have 
come along, of course, in a great many administrations, but while I 
couldn’t give a statistic, I would be surprised if more than about one- 
tenth of 1 percent of congressional requests for information are in 
practice turned down by the executive. 

Mr. Starman. And you think there should be exceptions? 

Mr. Bisuop. I think there should be, yes. 

Mr. Stayman. And you have favored a uniform, if possible, set of 
rules and regulations? 

Mr. Brsuor. As uniform as possible. 

Mr. StayMaAn. As uniform as possible. 

Then, let us turn back to that letter of May 17, 1954, again. It was 
for guidance of Defense Department employees i in specific he -arings, 
the Army-McCarthy hearings. Subsequently, the letter has been cited 
elsewhere as precedent. Don’t you think there is possibility of a bad 
Government practice here—citing the letter of one department for a 
practice in different departments and agencies? 

Mr. BisHopr. I can well imagine a situation in which the circum- 
stances which gave rise to that letter would be so different from the 
problem actually presented that it should not constitute a fair prece- 
dent, yes. 

Mr. Stayman. I have one more question, Mr. Chairman. 

Changing the area—do you think there is a dividing line between 
what letters or communications a White House adviser or staff em- 
ployee may withhold from the Congress and those he may not? 

Mr. Bishop. ~ present, I know ‘of no clear dividing line except 
in limited areas. I mentioned the security files of individuals. I 
think that is sain clear now, and to a certain extent, perhaps, mili- 
tary information, but otherwise it seems to me the line is at present 
extremely fuzzy 

Mr. StayMan. Do you think all such communications of the imme- 
diate White House official family should be protected ? 

Mr. Bisuop. Allsuch? No,sir. I do not. 

Mr. StayMan. I have no further questions. 

Mr. Bisoop. When you say “protected,” again I think there is 
power to withhold them, but I don’t think the power should invari- 
ably be exercised to withhold them; no. 

Senator Ervin. This situation which exists by reason of the as- 
sertion of this power is a very good illustration of the unfortunate 
fact that sometimes the wisdom of those who exercise power is not 
commensurate with the power; is it not ? 

Mr. Bisuor. Yes,sir. That is exactly what it is. 

Senator Ervin. In other words, it is virtually impossible to vest 
the governmental power in any individual official or any agency 
without at the same time giving that individual official or that agency 
the power to abuse the power? 

Mr. Bisnopr. I am afraid that is true. I don’t think it is possible 
to set up an absolute guarantee against abuse of that power or any 
other power. 

Senator Ervin. Now, the counsel and you alluded a moment ago 
to some of the matters involved in the so-called McC arthy hearing. 

Mr. Bisuor. I remember it vividly, sir. 
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Senator Ervin. I remember that phases of that matter, namely, 
that relating to General Zwicker, and that relating to the question 
they used to ask on these postal cards, who promoted Peress were in- 
volved in four different congressional investigations, 

Mr. Bisuor. Yes, sir. I remember. 

Senator Ervin. I participated in three of them. The question had 
originally arisen in the Army-McCarthy hearing. 

The first three hearings proceeded without sufficient information 
for it to reach a determination of the question. On the fourth time, 
former Governor Brucker came before the committee acting as coun- 
sel for the Defense Department, and with the wisdom gained by ex- 
perience, laid all the cards right squarely on the table and made the 
whole proposition clear as the noonday sun that all that great tur- 
moil came out of the fact that at that time the Army had no regula- 
tion really dealing with the question of a Communist in military 
service. 

Mr. Bisnor. I guess that is right, sir. 

Senator Ervin. And the people in the Department of the Army 
were attempting to act without anything much to guide them, and 
the revelations which were made at the time Governor Brucker ap- 
peared before the committee could just as well have been made a year 
before. 

Mr. Bisuop. I agree with that completely. 

Senator Ervin. And a large part of that controversy could have 
been avoided. Governor Brucker came in and exercised some right 
good wisdom in connection with his power. 

Mr. Bisuop. I agree with that completely. 

Senator Ervin. In other words, he displayed 

Mr. Bisuop. I think he displayed great commonsense in that situa- 
tion. 

Senator Ervin. I agree with you. I think that is one of the most 
remarkable illustrations of the soundness of your suggestions about 
the advisability or attempting to devise some rules that would guide 
the exercise of the power under consideration. It is very difficult for 
people to know exactly how to exercise power wisely; and I can sym- 
Sathise very deeply with General Weible who was involved in this 
matter, and who was required to act without any kind of a regulation 
to guide his action. 

Mr. BisHor. Yes, sir. That can be very tough. I was in somewhat 
that same situation myself in 1953, and it is rough. I would have 
been very happy if I had had some good, clear-cut regulations to go by. 

Senator Ervin. That has been my experience. L have served on 
the permanent Subcommittee on Investigations of the Senate Commit- 
tee on Government Operations, and we have run into this problem 
a number of times. It is a problem which is difficult to solve in a 
satisfactory manner. I agree with you in the observation that we 
need two things. I think we need to standardize the rules to govern 
the situation in which information should be withheld and also we 
need to get a little more wisdom. 

Mr. Bisnor. I am all for wisdom all over. 

Senator Ervin. Senator Hruska, do you have any further ques- 
tions ? 

Senator Hruska. Yes. 
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Mr. Bishop, just by way of review and restatement for the record 
what was the basis of the assertion of the executive privilege as started 
by Washington and then reasserted by the other Presidents who fol- 
lowed him? 

Mr. Bisnor. Well, sir, I believe it depends on who they are talking 
to. If they are talking to the courts, they very often base it on section 


22, the houskeeping statute. 


(Section 22, the housekeeping statute is set forth as exhibit No. 4 
at p. 282 of the appendix.) 

Senator Hruska. Washington did not base it on the houskeeping 
statute of histime. He didn’t put it on that basis. 

Mr. BisHor. Not when they were talking to Congress; no, sir. I 
said when they were talking to the courts. When they are talking 
to Congress—— 

Senator Hruska. To get back to that, Washington never talked to 
the courts. He talked to Congress; didn’t he? 

Mr. Bisuor. Yes; and on that question it has practically always been 
separation of powers. 


Senator Hruska. And the protection of the public interest ; wasn’t 
it? 

Mr. BisHor. Yes. That has always been the reason stated for the 
exercise of the discretion to withhold information. 

Senator Hruska. And that has been in one form or another the 
basis of the declarations of each and every President of America? 

Mr. BisHorp. Yes, sir. I agree with that. 

Senator Hruska. And it wasn’t a shielding of bureaucrats. It 
wasn’t a coverup of mistakes and errors that were alleged. Now, 
they may come as a byproduct. 

Mr. BisHuor. No, sir. No President ever said that. 

Senator Hruska. And he never said that. No President ever said 
that. 

I raise that point because from the article that you wrote in the 
Yale Law Journal in February 1957, one would be warranted in gath- 
ering, at least from the first two pages thereof, that the basis for the 
withholding of information is to spare embarrassment to certain 
bureaucrats and officeholders and also to cover up mistakes and errors. 

Is that implied in the first two pages? 

Mr. BisHor. Not intentionally by me. I said for the best and worst 
motives. I wouldn't say that there has never been a case in which 
information has been withheld just because they thought disclosure 
would embarrass some officeholder. Nobody has ever said that that 
was the reason, but it would be very unsafe to claim that there has 
never been a case in which that actually was the reason. 

Senator Hruska. Neither you nor [ would be so naive as to think 
such reasons didn’t prompt such action at times. 

Mr. Bisuop. That is all I meant; yes, sir. 

Senator Hruska. But then we have to weigh, don’t we, the execu- 
tive privilege which is asserted over all these years, the merits of it 
where public interest is genuinely protected, on the one hand, and, 
on the other hand, where that purpose and that rule and that privilege 
are asserted for some ulterior purpose, and we have to weigh which 
of those is the heavier factor. 

Mr. BisHor. Yes, sir. We do. 
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I hope I have never suggested that just because there is a possibility 
of abuse the power shouldn’t exist. I think it should exist. I would 
only like to figure out some method of keeping possible abuse down 
toa minimum. 

Senator Hruska. Well now, you state in your statement, “I doubt 
that any statute can settle the question.” Have you considered any 
statutes that have been proposed for the purpose of settling this ques- 
tion, the text of them, and the language of them? 

Mr. Bisuop. I have seen some of them which have been suggested, 
for example, by witnesses before this committee. What I meant by 
that statement was only that a statute which purported to deprive 
the President of discretion to withhold information would almost 
certainly be treated as unconstitutional by the Supreme Court. 

Senator Hruska. Or probably would not even be considered by the 
Supreme Court. 

Mr. Bisuopr. I think very possibly the Supreme Court would take 
that same view. 

Senator Hruska. They might refuse to take jurisdiction on the 
basis that it is a political question, political in the sense that it deals 
with fundamental powers of the three branches of Government as 
they have operated. 

Mr. Bisuop. I think it very possible that the Supreme Court would 
also talk in terms of separation of powers in that context. 

Senator Hruska. You suggest further in your testimony that this 
question is something that should be solved within the executive de 
partment itself. Now, that would be done by the formulation of these 
regulations to which you refer and standards, and so on? 

Mr. BisHor. That is my own personal idea of the approach which 
the executive branch ought to take; yes, sir. - 

Senator Hruska. Is it probable that the ideas of one President 
would be different than the ideas of another President in this field? 

Mr. BisHop. I think it is very possible. 

Senator Hruska. And, therefore, we would have fluctuating stand- 
ards, that is, changing standards, by one President as against. another 
President. 

Mr. BisHop. I think that is quite possible; yes, sir. 

Senator Hruska. And some would be a little more flexible and say, 
“Let the bureaucrats be embarrassed. Let the public interest pretty 
much, or partially, at least, go down the drain in the interest of get- 
ting full information to the public,” and others would say, “Well, I 
have a higher regard for the public interest. I will close the doors 
even if that action sometimes does, as a byproduct, shield some errors 
or some bad judgment and some acts of indiscretion on the part of so- 
called bureaucrats.” 

Mr. BrsHor. That could happen. I think like any other policy of 
the executive branch, of course, a lot is going to depend on the ideas of 
the particular individual who happens to be President. I don’t know 
of any way of avoiding that. 

Senator Hruska. I think generally we should bear in mind what 
you recognize in your article and you state as well as in your testi- 
mony here today, that there is a valid area in which that privilege 
must be asserted. 

Mr. BisHor. There is, undoubtedly, and one thing, I think that no 
matter who the President—I can’t imagine a President who would 








28 EXECUTIVE PRIVILEGE 


say there is no such power, no such area of discretion. Any imagin- 
able President, I think, would stick to that. 

Senator Hruska. And there is difficulty in governing the acts of 
discretion by statute or even by constitutional provision. 

Mr. BisHopr. Very tough; sir, yes. 

Senator Hruska. And in the law we have the familiar doctrine that 
discretionary acts are not the subject of mandamus. 

Mr. BisHopr. Because the judge would have to substitute himself for 
the individual who has discretion. 

Senator Hruska. That is right. 

(At this point in the proceedings, Senator O’Mahoney entered the 
room. ) 

Senator Hruska. I think that is all, Mr. Chairman. 

Mr. Starman. Professor Bishop, what Senator Hruska has been 
discussing stimulates a couple of other questions: 

One, do you think it would be at all fruitful for the Executive and 
Congress to try to work out some code for disclosure of information 
bet ween the two? 

Mr. BisHor. Yes, sir. I certainly do. I am sorry I didn’t put that 
in my prepared statement. It is something that occurred to me after 
I dictated it. 

Mr. Starman. You think is would be fruitful to pursue that ? 

Mr. BisHor. Yes. I think the Executive could benefit very much 
from the advice of Congress on what it thinks its needs are and what 
it thinks is a reasonable policy. 

Mr. StayMan. Then, a question in terms of standards or definitions 
to apply to public interest: Congress is saying that it wants the infor- 
mation disclosed in the public interest and the Executive is saying it 
-an’t be disclosed because to do so would be against the public interest. 

Now, should we attempt to get a meeting of the minds on what we 
mean by “public interest’ between the two branches ! 

Mr. Bisnop. As far as possible I think that would be most desir- 
able. I don’t know that we could get a complete 100-percent meeting 
of the minds, but we certainly ought to get as near to that as we can. 

Senator Hruska. Professor Bishop, as a matter of fact such a meet- 
ing of the minds and such an agreement between Congress and one 
branch of the executive department was reached in that series of con- 
ferences between the Comptroller General and the Army, the military 
services, the Department of Defense, back in, when was it, 1953, 1952? 

Mr. Bisuor. Yes, I recall that. It was either just before I left or 
not long after. I remember hearing about it, at least. 

Senator Hruska. And in 1957 there was « series of conferences be- 
tween the Comptroller General and the Department of Defense in 
which a satisfactory solution was agreed upon. 

Mr. Bisuor. Yes. There have been many individual cases in which 
there has been achieved a complete harmony. 

When that happens, I am all for it, and I think it is great. 

Senator Hruska. And both parties in that instance, and in similar 
instances, were motivated by what the public interest wants. 

Certain information should be released for the public interest. 

Mr. Bisuop. Yes, sir, I believe that. 

Senator Hruska. And yet there were certain areas even in those con- 
ferences and agreements which were reached, that were not open to 
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the Comptroller General, and he agreed that they should not be, as I 
understand it. 

Mr. Bisuor. That is my recollection, also. 

Senator Hruska. I think that type of cooperation will go far and 
probably be more flexible and more directed toward achieving the de- 
sired results than some hard and fast statutory rule or constitutional 
amendment. 

Mr. Bisuor. I agree. I didn’t mean to imply that I thought there 
ought to be a statute attempting to lay down any details—— 

Senator Hruska. In fact, you indicated in your statement you doubt 
that a statute — effectiv ely deal with this problem. 

Mr. Bisuor. I do indeed. Furthermore, I think as a matter of fact 
there is now a good deal more meeting of the minds of that sort than 
there was a few years ago. 

Senator Hruska. It was quite arbitrary at times, wasn’t it, as a 
matter of fact ? 

Mr. Bisuop. Yes, sir, it was. 

Senator Hruska. I mean, the assertion of the executive privilege 
was quite arbitrarily done. 

Mr. BisHor. Sometimes it was, that is right, sir. Sometimes I 
think that perhaps the demands were a little arbitrary, too, but I 
do find that Congress today and the executive today are far from in 
complete harmony, but closer to it than I have known them to be in 
the past. 

Senator Hruska. Thank you, Mr. Chairman. 

Senator Ervin. Sometimes what I conceive to be an abuse of this 
power is accomplished through an indirect method. 

A congressional committee may be seeking information on certain 

matters and some official of the executive branch of the Government 
comes down and says we will give you this information provided you 
receive it in executive session ‘and agree not to use it. 

Mr. BisHor. Yes, sir, | have known that to happen. 

Senator Ervin. On one occasion we had an investigation about an 
agreement made on our part to allow our allies to sell strategic mate- 
rials to Russia. Executive officers withheld all information from us. 
Finally they came down and said we will give the information to you 
in executive session on condition you not use it. 

I said I wouldn’t receive it that way because the committee had 
already received a lot of evidence from ‘other sources as to what. had 
been agreed on and that I am not going to tie my hands in that way. 

We had advertisements showing that the English Government had 
issued a permissive list of what the executive branch had agreed they 
could sell. Despite this, a member of the Cabinet came and told us 
he couldn't tell us anything because Russia might find out what we had 
agreed for our allies to sell the Russians. Of course, the Russians 

already knew what they were buying from the allies. 

Senator Hruska. Of course, Professor Bishop, in the instance of 
those market gains by our allies to Russia, the basis of refusal to an- 
swer was not that there was any desire to deny the newspaper adver- 
tisements or the pamphlets that were circulating from businessmen 
announcing that certain merchandise could be sold to Russia. That 
wasn’t the basis of it, was it ? 

40377 O—59—pt. 1—_—3 
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Mr. Bisnop. All I know about that, sir, was what I read in the 
papers. I am not really qualified to judge whether that was bad 
judgment on the part of the executive or not. 

Senator Hruska. As a matter of fact, the documents will show and 
the testimony of the officials of the Department of State will show, 
that they did not want to answer for the publication because the 
negotiations by which those agreements were reached were secret and 
they were bound to the other governments with whom they had nego- 
tiated them not to disclose that information. 

Now, then, if it was available some other way, that would be fine, 
but obviously if certain negotiations were had on an executive basis 
among representatives of other governments and then our Government 
would say, “well, the Congress wants to know this, therefore, we will 
not be bound by that pledge of secrecy, that pledge of confidence,” 
how much success do you suppose we would have the next time we 
would gather around with representatives of those governments and 
say, “Now, this will be in secret until some representative of the Con- 
gress will come to us and say ‘What is the agreement you reached 
and by what means did you reach it and what discussion occurred 
there before you reached it?’ ” 

Mr. Bisuor. That makes it sound much more reasonable. As ] 
say I don’t know anything about the background of it. 

Senator Hruska. And that is the precise basis of that refusal to 
testify and yet there have been some sources who try to make it out 
as being perfectly foolish because the market data and the offerings 
of England and perhaps of some of these other countries to Russia 
were published and therefore why shouldn’t the State Department 
speak up. 

Obviously they couldn’t do it and they did what they should do, 
namely, they refused to answer. 

Senator Ervin. And the result was that the elected representatives 
of the American people were kept in ignorance by the executive 
branch of the Government in a field which affected the national se- 
curity of the Nation. In short, they were denied the information as 
to whether or not the executive branch of the Government was obey- 
ing the Battle Act of Congress. 

They were offered evidence as to the final agreement of the Ameri- 
can Government with the understanding that the representatives of 
the American people could not use that to show that the State De- 
partment was paying no attention whatever to an act of Congress; 
namely, the Battle Act. 

Mr. Bisuor. All I can say on that, gentlemen, is that it is just about 
impossible to say in most cases whether discretion is being abused un- 
less you know a lot more facts than you get from reading the news: 
papers. 

Senator Ervin. That is all. 

Senator Hruska. I have no further questions. 

Senator O’Manonrey. Mr. Chairman, were you going to ask a ques: 
tion ? 

Senator Ervin. No, sir. 

Senator O’Manoney. I was unable to be here at the beginning of 
the session, Professor, so that I have not heard the delivery of your 
paper, but I have been reading it since I came in. 
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There were one or two questions that I would like to ask. I note 
you are suggesting the possibility of a constitutional amendment. 
" What part of the Constitution would you amend ? 

Mr. BisHor. Well, I wouldn’t amend any part of it, sir, but I sup- 
pose that—I hate to draft a constitutional amendment off the cuff, but 
] suppose it would be possible to pass a constitutional amendment 
which said that whenever Congress or a committee of Congress re- 
quests any information from the President, the President shall fur- 
nish it, but I wouldn’t recommend such a thing. 

Senator O’Manoney. Is there any provision of the present Con- 
stitution which sets up this executive privilege ? 

Mr. Bisnor. Not that I know of, sir; no. That is, no explicit 
provision. _ — 

Senator O’Manoney. Well, then, is it not a fact that executive 
privilege has been asserted from time to time by different repre- 
sentatives of the Executive, according to the special conditions exist- 
ing at the time? 

Mr. Bisuor. Well, I think that as far as I know they have invari- 
ably asserted the existence of the power to withhold information but 
the circumstances in which that power has been exercised, of course, 
as you say, varied from time to time. 

Senator O’Manonry. Well, what was the first instance of the ex- 
ercise of this power? 

Mr. Bisuor. As far as I know, it was General Washington— 
either his refusal to furnish matters relating to the Jay Treaty or that 
incident of the papers relating to General St. Clair’s unfortunate 
expedition. Ihave forgotten which came first. 

Dato O’Manoney. Both of those instances were instances in con- 
nection with the explicit constitutional power of the President to 
make treaties with the advice and consent of the Senate? 

Mr. Bisuor. Yes. 

Senator O’Manonry. And as Commander in Chief of the Army. 

Now, can the power be expanded beyond that without a constitu- 
tional amendment ? 

Mr. Bisnor. That is, the power of the President to withhold. 

Senator O’Manoney. Yes, the executive power. 

Mr. Bisuor. I can only say that it has been, and that the Supreme 
Court has never passed on the question of whether that assertion is 
constitutional or not. 

Senator O’Manonry. The mere fact that a power has been ex- 
ercised without constitutional provisions is rather an indication that 
the power doesn’t exist unless it is the power explicity claimed by the 
President out of his constitutional power. 

Mr. Bisnor. Well, as I understand it, sir, the President has, I 
believe, invariably included at least among the bases of this assertion 
of the power the whole doctrine of separation of powers. 

The effect of the 150 years, more than 150 years now, of precedent 
on the Supreme Court, I would be a little slow to say except that the 
Court very often does give weight to historical tradition, and so on. 

Senator O’Manoney. Throughout your paper you refer to the 
Executive, and largely throughout this discussion, the power of non- 
disclosure is claimed as a power of the Executive. 

Would you suggest a definition of the Executive? 
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Mr. BisHor. Yes, sir. By the Executive, I mean the President 
and then, of course, you get into the question which I believe Senator 
Ervin raised of how far down the President can delegate this power, 

Senator O’Manoney. Well, if it has not been specifically delegated 
by the President, can it be exercised ? 

Mr. Bisuor. I can only say that it has been without specific dele. 
gation. 

Senator O’Manoney. I am now asking what I deem to be a logical 
question to a professor of law with an excellent reputation: Can it be 
logically extended that way without delegation ? 

Mr. Bisuop. I think, sir—I am not a professor of constitutional 
law, as explained. I am a professor of corporate law and military 
law. 

But I believe that I could develop a brief which would support that 
point of view, that is, that there must be implicit in the President’s 
powers a degree of authority to delegate those powers down. 

The President has done it, of course, consistently and, of course, 
more and more since the United States became so great and govern- 
ment became so complicated. 

Senator O’Manoney. I was thinking of instances of the exercise of 
this power by subordinates of the President who never had any dele- 
gation from the President. 

Mr. Bisuor. This is undoubtedly true. 

Perhaps I can say two things: First, maybe the power can be dele- 
gated down but in my opinion most certainly the responsibility cannot 
be delegated down. 

That stays with the President. 

Senator O’Manoney. Since there is no constitutional provision ex- 
plicitly dealing with this matter so far as subordinates are concerned, 
and since there is no statute dealing with it, do you think regulations 
could be drawn which would have the effect of law without the con- 
sent of Congress? 

Mr. Bisuopr. This, sir, gets into the very difficult question of the ex- 
tent to which the President can lawfully delegate some or #11 of his 
powers. 

I do believe that he can lawfully delegate some of them and my per- 
sonal opinion is that he can lawfully delegate some of his discretion 
in this respect. 

I do not think he can delegate the responsibility. I think that is 
always his, and I do think that it is his duty to give the heads of de- 
partments, his subordinates, the clearest possible guidance as to what 
policy ought to be. 

But in practice I suppose the President must be able to delegate a 
certain amount of discretion at least to the Cabinet level. 

Senator O’Manoney. Doesn’t that arise from the fact that there 
have been abuses of this power and there has been established a pat- 
tern on the basis of the abuses—rather than upon the basis of any 





constitutional declaration, any court declaration—any statutory an- 
nouncements ? 

Mr. Bistro. Well, I think there are several questions wrapped up 
in that, sir. 

I think that the development of a pattern is largely a matter of his- 
torical precedent. There have been abuses. I hope we can’t say—-we 
don’t have to say there has been a pattern of abuse. 
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The Constitution, as I said, doesn’t by its wording give us much 
help on the subject. About all you can derive from the Constitution 
is the concept of separation of powers. 

Senator O’Manoney. Well, there have been abuses, as you say. 

Mr. Bisuor. I am sure we would all admit that. 

Senator O’Manonry. If there have been abuses in view of the fact 
that legislative power has been constantly drifting into the hands of 
the Executive and thereby bringing about a condition i in which many 
observers of our Government say that Congress is ceasing to be in 

many instances the source of legislation because regulations take the 
place of legislation, doesn’t it follow from this that C ongress ought to 
take some specific action in order to close the door of abuse by estab- 
lishing the standards to allow the executive branches to establish these 
standards when we know because of the great complexity of our Gov- 
ernment under present conditions the Pr esident certainly doesn’t have 
the time to go into these matters and he lends only his name and his 
responsibility to the act of subordination / 

Isn't it necessary if Congress is to remain a legislative power, as the 
Constitution provides Congress should be, we must bear in mind, 
Professor, the fact that the very first article of the Constitution deals 
with the power of Congress ? 

The drafters of the Constitution felt so deeply about the legislative 
power that they made this the first article in the Constitution, and then 
they provided in the very first section, as I recall, that all legislative 
power herein granted is ‘vested in the Congress of the U nited States. 

If the legislative power can be taken away by abuses or extension or 
delegation of power, we are in a bad way as the leaders of the free 
world and the government of the people, by the people, for the people, 
when the representatives of the people can sit by and say nothing. 

Mr. Bisnor. Sir, I do believe, as I have : already said, that C ongress 
can do a lot to help i in the formulation of the standards which are to 
be applicable in this area. 

The trouble with passing a bill—and I am not now talking about 
the rights or wrongs or the legal aspects of it—the trouble w ith pass- 
ing a bill is that the President would surely say, as President Ejisen- 
hower as much as has said in his recent statement on the amendment 
to the housekeeping bill, that Congress has no constitutional power to 
deprive him of this discretion. 

Senator O’Manoney. I thank you very much, sir. 

Senator Ervin. Any other questions from members of the committee 
or counsel ? 

Senator Hruska. I would like to make one observation and ask one 
question with reference to the invasion of the legislative field and the 
encroachment on the legislative field of the executive. 

The observation is this, that one of the most guilty parties in that 
process has been the Congress itself where we pass statutes of broad 
policy and then delegate to the executive branches the power to make 
rules and regulations which they do with great alacrity and with great 
liberality. 

Senator O’Manonry. That is quite right. 


Senator Hruska. Thereby giving them and insisting that they take 
the power to legislate. 
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Senator O’Manonry. I hope I didn’t say anything that gave the 
Senator the idea that I was thinking only the executive was t 
power—— 

Senator Hruska. No, and I didn’t mean to imply that the Senator 
from Wyoming did so. 

The second thing I would like to say is by way of a question. 

Suppose we passed a statute which either set up regulations in re. 
gard to these things which are held in secrecy, and so on, would that 
in any way in your judgment, Professor, stem this encroachment of 
the executive into the legislative field ? 

Mr. Bisitor. I don’t think its effect would be very great in that di- 
rection, no, sir. I think conceivably such a declaration is the opinion 
of Congress, and the opinion of Congress would have some influence 
on the policies which the President adopted on the release of informa- 
tion. 

I think that question of release of information is a pretty small 
area of the very big question of drift of legislative power toward the 
President. 

Senator Ervin. Professor Bishop, the committee is grateful to you 
for coming before us and giving us the benefit of your views on this 
most important question. 

Is there anything further you desire to add to your statement ? 

Mr. Bisnop. No, sir, I don’t believe so, except that I am very grate- 
ful to the committee for giving me the opportunity to appear. 

Senator Ervin. Thank you very much. 

Mr. BisHor. Thank you, sir. 

Senator Ervin. Counsel will call the next witness. 

Mr. Starman. Thank you, Mr. Chairman. If there is no objec- 
tion, I would like to put the letter from Mr. Wiggins, who would 
have been a witness cedar, into our record. 

Senator Ervin. Without objection, it is so ordered. 

(The letter referred to is as follows :) 


THE WASHINGTON Post AND TIMES HERALD, 
Washington, D.C., March 10, 1959. 


aking 


Hon. THomMaAs C. HENNINGS, JR., 
Chairman, Senate Constitutional Rights Subcommittee, Senate Office Building, 
Washington, D.C. 


My Dear SENATOR: As you know, I am very interested in the subject of 
your hearings on March 13. However, prior engagements do not permit me to be 
on hand on Friday, March 13. If you have further hearings later on that I can 
work into my schedule, I will be pleased to make whatever contribution I can. 

Sincerely yours, 


J. R. Wiaetns. 

Mr. Starman. Further, if there is no objection, I would like to put 
in the letter from the Comptroller General of the United States re- 
lating to this specific matter. The Comptroller General of the United 
States, the Honorable Joseph Campbell, would have been a witness 
himself, today, except that he had to appear at an Appropriations 
Committee hearing. 

Senator Ervin. You may put Mr. Campbell’s letter into the record. 

Mr. Stayman. Thank you, sir. 
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(The letter referred to is as follows:) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., March 12, 1959. 
Hon. THOMAS C. HENNINGS, JR., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate. 

DEAR Mr. CHAIRMAN: We are reporting for your consideration and such action 
as you may consider appropriate the refusal by the Department of the Navy to 
give us access to an internal report made in October 1957, by the Procurement 
Review Group of the Office of Naval Material, covering a study of the procure- 
ment and contracting practices of the Military Sea Transportation Service. The 
report in question is unclassified, it apparently having been determined by the 
Navy that it contains no information involving national security. 

The refusal by the Department of Defense and the military departments to 
give the Comptroller General access to certain information has received exten- 
sive consideration by congressional committees in the past year. For the most 
part, up until now, the controversy has been centeréd around the right of the 
Comptroller General to have access to those reports of the Inspectors General 
which relate to studies of the management aspects of defense activities. 

Recently, we informed appropriate committees of Congress that we had been 
refused access to a report of the Inspector General of the Air Force covering a 
study of the ballistic missile program. The Secretary of the Air Force stated 
his refusal was predicated on a fear that the release of the document would not 
be in the public interest, because the release of reports of the Inspector General 
to persons outside the Department would have a serious effect on the administra- 
tion of the Department. In his opinion, it is of the utmost importance that his 
military department have the benefit of an inspection service which is capable 
of stern impartial analysis of the effectiveness and efficiency of its operations, 
which objective can be attained only if the Inspector General’s organization has 
the assurance that its reports will, without exception, be kept within the military 
department. The Secretary did give us a “Statement of Facts,” but conclusions, 
opinions, and recommendations were withheld. This matter was the subject of 
hearings held by the Government Information Subcommittee of the House Com- 
mittee on Government Operations on November 12 and 13, 1958. To date, the 
matter has not been satisfactorily resolved. 

The Department of the Navy has now refused us access to numerous docu- 
ments on the basis that their release would be contrary to the public interest. 
It is including under the broad category of Inspector General inspection-type 
reports substantially all internal reviews except those made by the Navy Comp- 
troller’s internal audit staff. The Secretary of the Navy has advised us that 
he believes full disclosure of frank opinions, advice, and recommendations from 
persons at lower levels who are familiar with the facts and problems would not 
be in the public interest. Two of the reasons given in support of this position 
are (1) since these frank statements and opinions, advice, and recommenda- 
tions sometimes conflict with others, not all of them are accepted at higher 
levels, and (2) he believed, in any event, that if the Navy should release them 
outside the executive branch of the Government in the future, it would be only 
natural for persons familiar with the facts to soften criticism, avoid doubtful 
matter, and generally be more restrained. 

This same reasoning is now being applied by the various bureaus and offices 
to the day-to-day work of their employees. We believe that sound management 
practices require that observations, opinions, and recommendations by subordi- 
nates and any other matters considered in making decisions should be a matter 
of record. All of these are matters upon which judgments are founded and 
subsequent decisions and actions are based. Such documentation serves as a 
protection to the individual making the decision or taking the action as well as 
furnishing a sound basis for subsequent appraisal of their timeliness, effective- 
hess, and economy. Before we are permitted to have access to data which we 
believe to be directly related to a particular subject under review by us, the 
individuals having custody of the material are required to screen the material 
and remove from the official files any data they or their superiors feel we should 
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not have. This action of the Navy in screening, editing, and censoring informa- 
tion regarding the exercise of powers, the discharge of duties and responsibili- 
ties, the conduct of activities and financial transactions, and methods of busi- 
ness leaves us in the position of having to base our findings, conclusions, evalua- 
tions, and recommendations on such facts and information as the Navy decides 
unilaterally to release to us, rather than on all facts and information in posses. 
sion of the Department. These actions provide a means by which the Depart- 
ment could conceal substantive evidence of waste and extravagance, improyi- 
dent management, poor procurement practices, or other adverse conditions, 

During our reviews of the Military Sea Transportation Service (MSTS), 
which is in substance a commercial-type shipping company, we learned that the 
Procurement Review Group of the Navy’s Office of Naval Material had made a 
regularly scheduled study of MSTS procurement and contracting practices. A 
copy of their report, dated October 1957, was on file at MSTS Headquarters. A 
cursory examination of the report, made temporarily available to us by MSTS, 
disclosed that of the 14 topics covered by the report, 9 were specifically identified 
with areas under review by us. 

Following the working relationships that had been established nearly 3 years 
ago with the Chief of Naval Material, we attempted to obtain a copy of the 
report from the Procurement Review Group for our study, appraisal, and use 
in reviewing MSTS activities as we have previously done in connection with our 
work on Navy supply management activities. 

At first we were informally advised that a copy of the report would be made 
available as soon as additional copies could be reproduced. After much delay, 
however, we were advised that we would have to request the report from the 
Secretary of the Navy. This we did by letter dated September 9, 1958, a copy 
of which is attached. 

On October 17, 1958, an incomplete copy of the report which we had requested 
was delivered to us along with a covering letter from the Under Secretary of the 
Navy. In his covering letter the Under Secretary stated that the Navy had no 
thought of withholding any facts which we may require and accordingly had 
prepared and enclosed for our information a copy of the report edited to exclude 
only the recommendations, opinions, and conclusions of the writers. We were 
assured that all the facts contained in the report had been retained. 

A careful review disclosed that the material submitted in lieu of the report 
requested, representing only about 50 percent of the original report, consisted 
principally of background data and statistical information, much of which can 
be obtained from the MSTS Handbook, Organization Manual, MSTS Head- 
quarters Procedural Instructions, and financial and statistical reports. How- 
ever, the material, as submitted did not include specific data as to the scope of 
the review, nature of problem areas covered, extent of verification, conditions 
under which the procurements are made, evaluations of existing controls, and 
little factual information from which reasonable conclusions could be drawn. 

On October 30, 1958, we advised the Secretary of the Navy that the material 
submitted was not an adequate substitute for the material requested and again 
requested that he make available the complete report. On November 22, 1958, 
the Secretary of the Navy furnished a second version of the report, now con- 
taining about 100 pages more than originally submitted, and again assured us 
that we now had all the facts. A copy of this report, annotated to show the 
material omitted from the data originally presented, is attached. 

A comparison of the two incomplete versions of the requested report showed 
that an incorrect representation had been made in submitting the first material 
to us. A careful review of the material restored in the second version revealed 
useful information of a factual nature which was excluded from the material 
submitted in response to our initial request. For example, the section of the 
report dealing with procurement in MSTS major field activities contains 27 
additional pages of useful factual data, much of which pertains to operational 
and procedural information relating to ship repair and maintenance activities, 
use of shipping contracts, and claims processing and settlement. Also, the sec- 
tion of the renort relating to charters—dry and liauid eargoes contains 22 addi- 
tional pages of factual data, most of which refers to MSTS procedures and prac- 
tices in negotiating contracts for the use of commercial shipping. 

The second version of the report, while containing twice as many pages, is also 
incomplete and inadequate because of the use of self-exercised censorship. En- 
tire pages are missing. Whole paragraphs, sentences, and in some instances 
even parts of sentences have been deleted. Consequently, we do not know and 
have no way of determining what material has been deleted unless we are per- 
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mitted to review the entire report. We can only assume that the Navy con- 
sidered it of sufficient importance to delete and, if so, it would probably be of 
yalue in discharging our statutory responsibility. It appears the Navy has 
deleted not only the opinions, conclusions, and recommendations of the report 
writers, but also similar expressions by operating officials and employees as well 
as other information. 

A unique example of the material submitted is the section on legal activities 
which is reproduced below exactly as submitted to us. 


* * * * * 7 * 
Section A—Legal 


Control of the legal aspects of contract operations through the Military Sea 
Transportation Service is exercised through the Office of Counsel assigned to 
the staff of COMSTS. 

In addition to the Counsel, a total of 8 assistant Counsels are located at 
Headquarters, Washington, D.C., and a total of 12 are located in 
MSTS subordinate activities as follows: 


COMSTSLANT, Brooklyn, N.Y. 


various 


I 4 
COMSTSELMAREA, London, England 1 
COMSTSGULFAREA, New Orleans, La. 1 
COMSTSPACAREA, San Francisco, Calif. 3 
COMSTSNORPACSUBAREA, Seattle, Wash. l 
COMSTSWESTPACAREA, Yokosuka, Japan 1 


*- + * * * * * 


With this paucity of information constituting the “facts,” the Report of the 
Procurement Review Group of the Office of Naval Material apparently included 
four pages of conclusions, opinions, and recommendations. We believe you will 
agree that whatever information was deleted by the Navy is important to any 
realistic consideration of the activity in the performance of our work. The 
“facts” which the Navy is willing to make available are virtually useless for 
our purposes. 

The opinions, conclusions, and recommendations of the individuals engaged 
in a program are an essential and integral part of operations. The direction 
and execution of a program must necessarily consider these factors. The in- 
dividuals actually conducting the program are normally more familiar with the 
program and the manner in which it is actually operating than anyone else 
and ordinarily are the most authoritative sources of information available. 
Consequently, their views, opinions, and conclusions and recommendations are 
sought not only in making internal reviews, but also in the performance of our 
independent examinations. The denial of our access to compilations of such data 
and the internal evaluations of the operations, deprive us of data already aceu- 
mulated at the taxpayers’ expense. Moreover, it impairs our efforts to independ- 
ently obtain the same or similar data. Because of the official denial of the 
report, operating officials feel required to otherwise withhold this and other 
information, to screen other documents and to be reticent in discussions with 
us for fear of official disfavor. Whether intended or not, the practical effect is 
to thwart the will of Congress by a systematic withholding of information which 
is expressly required by law to be furnished. 

Although it is possible that some individuals may be disposed to soften cri- 
ticism, avoid doubtful matters, and generally be more restrained if documents 
prepared by them are required to be made available to the General Accounting 
Office, we doubt any appreciable number would be affected. We do not believe 
responsible employees carrying out the Government’s programs, particularly that 
of national defense, would withhold any reasonably based opinions, conclusions, 
or recommendations which they considered important or useful in evaluating 
the programs being conducted. 

We are unable to understand the logic of the distinction which the Depart- 
ment draws between facts on one hand and opinions, conclusions, and recom- 
mendations on the other. We see no basis for believing that the making of 
reports available to us would inhibit the free expression of opinions, conclu- 
sions, and recommendations any more than in reporting facts. It has been our 
experience that when people feel they have good reasons or bases for expressing 
opinions, conclusions, and facts, they are not normally reticent in expressing 
them whether the report is to be made available to the General Accounting Office 
or not. It would seem that the only possible fear they could have would be one 
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of reprisal from higher administration levels, and this certainly can be dealt 
with by the Department. For those opinions, conclusions, and recommendations 
which are made without reason and confidence by the person making them ies 
doubt that they have any real value. We believe irresponsible statements would 
not be considered by the Navy as appropriate material for reports unless pe 
course, such statements were included for purposes other than representing 
them as sound conclusions. As a matter of fact, it would seem probable that 
any refinements resulting from making such reports available to the 
Accounting Office would make them more useful. 

The size and complexity of present day activities require that the myriad facts 
be boiled down into usable form—frequently in the form of responsible and con. 
sidered opinions, conclusions, and recommendations by knowledgeable employees 
and experts. A sharp distinction between these and facts is difficult and illogical 
for the purpose of reaching an understanding of the conditions and the actions 
taken or recommended with respect to such conditions. Also, these opinions 
conclusions, and recommendations are so interwoven with the facts among the 
agency’s records and reports that it becomes impractical to physically segregate 
them. Thus, in actual practice, entire documents will be withheld to avoid dis. 
closi.g the opinions, conclusions, and recommendations. There is an incentive 
to withhold any information which serves to evaluate, particularly that of an 
adverse nature, whether that information be “fact” or opinion, conclusion, or 
recommendation. 

The practices currently being followed by the Department of the Navy in mak. 
ing available for our review only such information as they unilaterally determine 
that we need to discharge our statutory responsibilities to the Congress and to 
the public will, in our opinion, only create public distrust. We feel that every 
public official, unless specifically exempt by law, is subject to a requirement to 
give a complete and full account of his stewardship of his public office. With- 
out a full knowledge of the manner in which he performs the business and ad- 
ministrative management aspects of his office, the Congress itself is seriously 
handicapped in carrying out its constitutional responsibilities and eventually 
loses control of the public purse. We are concerned that the withholding of 
information required for the performance of our statutory responsibilities has 
progressed to such an extent that it is seriously handicapping us in the per- 
formance of our work. If this cloak of secrecy continues, the Congress must 
rely more and more upon the “official’’ word of executive officials as to the effec- 
tiveness and efficiency with which public officials carry out the express desires of 
the Congress. It seems that Congressman Hardy’s remarks concerning access to 
contractors’ records by the General Accounting Office may be equally for con- 
sideration here. He stated in part: 

“Tt seems logical to me to suppose that there is a greater need for the General 
Accounting Office to see the records of those few who do not wish to make them 
available on a voluntary basis than it is to see the records of those who readily 
comply. To put it bluntly, those with nothing to hide have nothing to fear by 
opening their books to the General Accounting Office.”— (Congressional Record, 
October 15, 1951, page 13498.) 

The effectiveness and economy of the procurement and contracting activities 
of the Department of the Navy are clearly of interest and concern to the General 
Accounting Office in the performance of its statutory responsibilities. The legis- 
lative history of the Budget and Accounting Act of 1921 made it clear that our 
examination of “all matters relating to the receipt, disbursement, and applica- 
tion of public funds” as provided in section 312(a) contemplated that we would 
consider and report on the economy, efficiency, and effectiveness of agency ac- 
tivities. See also section 206 of the Legislative Reorganization Act of 1946 which 
authorizes and directs the Comptroller General to make an expenditure analysis 
of each agency in the executive branch of the Government which, in the opinion 
of the Comptroller General, will enable the Congress to determine whether public 
funds have been economically and effectively administered and expended. In 
order to carry out our responsibilities, section 313 of the 1921 act provides: 

“All departments and establishments shall furnish to the Comptroller Gen- 
eral such information regarding the powers, duties, activities, organization, fi- 
nancial transactions, and methods of business of their respective offices as he 
may from time to time require of them; and the Comptroller General, or any of 
his assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and the right to examine any 
books, documents, papers, or records of any such department or establisb- 
Se 
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The congressional intent that we have access to internal review reports is 
clearly indicated in section 111(d) of the Accounting and Auditing Act of 1950 
which provides that our audit will be directed, among other things, to determin- 
ing the adequacy of the agencies’ internal financial control over operations. 
Also, the subjects covered in the report which has been denied us represent in- 
ternal management evaluations which are clearly a part of “internal audit and 
control” within section 117(a) of the Aecounting and Auditing Act of 1950 and 
as such is specifically required to be considered by the Comptroller General in 
the conduct of his audits. We cannot properly discharge our statutory responsi- 
bilities without access to all records and documents relating to the activities 
under review including the reports resulting from internal reviews of adminis- 
trative practices and activities. 

In summary, We consider it illogical, impractical and contrary to express pro- 
visions of the law for public officials to withhold in their discretion, information 
concerning the discharge of their public trust. 

This matter was reported to the Chairmen of the Committees on Government 
Operations and Armed Services, House of Representatives; to the Chairmen of 
the Subcommittees for Special Government Information, Committee on Govern- 
ment Operations, and Special Investigations, Committee on Armed Services, 
House of Representatives; and to the Chairmen of the Committees on Armed 
Services and Government Operations, United States Senate. We have advised 
the Secretary of Defense and the Secretary of the Navy that we are unable to 
properly discharge our statutory responsibilities if information needed in our 
work is denied to our representatives in the performance of our audits. 

Copies of correspondence and supporting information with respect to this 
matter are attached. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 
Attachments. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 9, 1958. 
The Honorable the SECRETARY OF THE NAVY. 

DEAR Mr. Secretary: The Defense Accounting and Auditing Division of this 
Office is making a review of selected activities, including procurement, of the 
Military Sea Transportation Service (MSTS). Our basic objective is to review 
the effectiveness of policies, procedures, and management controls established 
to assure the economical and efficient administration of MSTS operations. 

The Procurement Review Group, Procurement Division, Office of Naval Ma- 
terial, has prepared a report entitled “Review of Procurement Activities in the 
Military Sea Transportation Service,’ October 1957. In view of our current 
survey of the management aspects of procurement activity, a representative of 
our Office informally requested the Procurement Division, Office of Naval Ma- 
terial, in June 1958, to furnish us a copy of the report for our review. At that 
time it was agreed we would receive a copy as soon as additional copies were 
printed. Subsequently, after considerable discussion between representatives of 
our respective offices, we were informally advised that the Procurement Divi- 
sion was without authority to make the report available to us, and it was sug- 
gested that we obtain a report from higher authority. By letter dated July 24, 
1958, the Assistant Director in Charge (Navy Group), Defense Accounting and 
Auditing Division, requested the Assistant Secretary, Navy (Material) to fur- 
nish a copy of the subject report. Again further discussion followed in regard 
to our need for the material. On August 27 it was informally suggested by the 
Office of Naval Material that a formal request be made to you for the report. 

The effectiveness and economy of the procurement activities of MSTS are of 
interest and concern to the General Accounting Office in the performance of its 
statutory responsibilities. The legislative history of the Budget and Accounting 
Act of 1921 made it clear that our examination of “all matters relating to the 
receipt, disbursement, and application of public funds” as provided in section 
312((a) contemplated that we would consider and report on the economy, effi- 
ciency, and effectiveness of agency activities. See also section 206 of the Legis- 
lative Reorganization Act of 1946 which authorizes and directs the Comptroller 
General to make an expenditure analysis of each agency in the executive branch 
of the Government which, in the opinion of the Comptroller General, will enable 
the Congress to determine whether public funds have been economically and 
effectively administered and expended. In order to carry out such work, section 
313 of the 1921 act provides: 
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“All departments and establishments shall furnish to the Comptroller Gen. 
eral such information regarding the powers, duties, activities, organization, finan- 
cial transactions, and methods of business of their respective offices as he may 
from time to time require of them; and the Comptroller General, or any of his 
assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and the right to examine any 
books, documents, papers, or records of any such department or establish- 
ment =" s.” 

In our opinion all reports of the type here involved are subject to review 
by this office. 

We cannot fully discharge our statutory responsibilities without access to the 
reports resulting from internal reviews of administrative practices and activities 
made by Inspector General, Office of Assistant Comptroller, Audit, and other 
management review groups. The congressional policy is set forth in section 
111(d) of the Accounting and Auditing Act of 1950 which provides that our 
audit will be directed, among other things, to determining the adequacy of the 
agencies’ internal financial control over operations. Also, the reports on in- 
ternal reviews of activities are clearly a part of “internal audit and control” 
within section 117(a) of the Accounting and Auditing Act of 1950, and so specifi- 
cally required to be considered by the Comptroller General in the conduct of 
his audits. Such information and factual data should not be withheld or sub- 
ject to procedures designed to screen official documents, papers, or records be- 
fore being made available to the General Accounting Office. 

Your cooperation is requested in providing a copy of the report entitled “Re- 
view of Procurement Activities in the Military Sea Transportation Service,” 
October 1957, to the Defense Accounting and Auditing Division of this Office for 
use in connection with their current review of procurement activities in MSTS, 
Mr. Hassell B. Bell, Assistant Director, Defense Accounting and Auditing Di- 
vision, may be contacted to arrange for the receipt of this report. Because of 
the importance of this matter and congressional interest in any denial or delay 
in providing us access to such data, we request that the above report be fur- 
nished promptly. 

Sincerely yours, 





Comptroller General of the United States. 





DEPARTMENT OF THE Navy, 
Washington, D.C., October 17, 1958. 
Hon. JosEPH CAMPBELL, 
Comptroller General of the United States, 
General Accounting Office, 
Washington, D.C. 


My Dear Mr. CAMPBELL: I have given much thought to the request in your 
letter of September 9, 1958, for a copy of the October 1957 report by the Pro- 
curement Review Group, Office of Naval Material, entitled “Review of Procure- 
ment Activities in the Military Sea Transportation Service.” 

A copy of this report was previously requested by Mr. Leslie Surginer of 
your Office in his letter of July 24, 1958 to the Assistant Secretary of the Navy. 
Our reply to this request was deferred in accordance with our agreement with 
Mr. Surginer and Mr. Hassell Bell at a meeting with representatives of the 
Navy on August 14, 1958. 

In considering this request, I have kept in mind both your interest and re- 
sponsibilities and the spirit of mutual cooperation which has long marked our 
relations with your office. I most sincerely wish to do what I can to maintain 
this spirit, which I feel is to the advantage of all. 

In an organization of the size and complexity of the Navy, it is essential that 
management have the benefit of effective internal inspection and self-analysis. 
To accomplish this, it is necessary to rely upon the Inspector General, and, in 
the case of procurement, the Chief of Naval Material to make searching inquiries 
and to report their candid findings, opinions and conclusions. To assist in per- 
forming this function, the Chief of Naval Material has established the Procure 
ment Review Group in the Office of Naval Material to review procurement pro- 
cedures and methods, to recommend revision of existing procedures and meth- 
ods, and to analyze the effectiveness of purchase management in the Navy 


Bureaus and Offices. The report which you have requested was prepared by 
this Group. 
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I believe that this type of candid self-appraisal, properly utilized, can be 
one of our most effective management tools. Its effectiveness depends upon the 
Inspector’s receiving and giving frank, outspoken and completely candid expres- 
sions of opinion, conclusions and recommendations. If these reports are given 
proader distribution, there may be a tendency on the part of the Inspector to 
soften criticism, avoid doubtful matter, and generally be more cautious and re- 
strained. Similarly, if those who are questioned are aware that their views 
may be circulated outside, they are more likely to hedge their remarks and to 
speak for the record. Should this happen, the Inspector would be impeded by 
not receiving the full and frank views of those questioned. Management would 
suffer by not receiving the candid reports which it needs. And you would not 
get the type of report that would serve your purpose. Thus our purposes would 
be defeated without yours having been achieved. 

There is, of course, no thought of withholding any facts which you require. 
We have, accordingly, prepared and enclose for your information a copy of the 
report which you have requested. In accordance with the principles set forth 
above, we have omitted from this copy only the recommendations, opinions, and 
conclusions of the writers. All of the facts contained in the report have been 
retained. 

In this fashion, I hope that we can find a mutually satisfactory way to pre- 
serve the candid conclusions which we need and at the same time provide you 
with all the facts which you require in order to form your own conclusions. 

Sincerely yours, 
W. B. FRANKS, 
Under Secretary of the Navy. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, October 30, 1958. 
The Honorable the Secretary of the Navy. 


DEAR MR. SECRETARY: We acknowledge the letter of October 17, 1958, from the 
Under Secretary of the Navy, in response to our request for a copy of the report 
prepared by the Procurement Review Group, Office of Naval Material, entitled 
“Review of Procurement Activities in the Military Sea Transportation Service,” 
dated October 1957. The letter transmitted a revised report, edited to exclude 
recommendations, conclusions, and opinions of the writers, in lieu of the report 
requested. We understand that the full report was withheld because of con- 
cern that if such reports are known to be available to groups outside the Navy, 
there may be a tendency on the part of the reporting group to soften criticism, 
avoid doubtful matters, and generally be more cautious and restrained. 

We cannot share your concern that internal review groups would not express 
full and frank views if they knew that their reports were not limited to internal 
distribution. For nearly 24 years now, ever since we initially began a compre- 
hensive review of selected Navy activities in the spring of 1956, we have had 
access to the documents, records, and reports which we needed to perform our 
statutory responsibilities. Over and above the basic documentation dealing with 
procurement, supply, and financial matters, we have also had access to inspec- 
tion, internal review, and other internal audit reports. We have never discerned 
any tendency to minimize significant findings or to reshape the material in any 
way by reason of knowing that our professional staff would review their reports 
and workpapers. In fact, these groups have frequently sought our opinions as 
to how their work and ours might be better coordinated in the Government’s in- 
terest. In our relations with the responsible personnel performing these studies, 
we have been impressed with their competence and objectivity. We cannot per- 
ceive that these officials and Government employees would be swayed by reason 
of the knowledge that their reports and their efforts would be subjected to an im- 
partial and independent review by persons other than those in the Naval Estab- 
lishment especially when such review is specifically provided by law. 

It seems quite evident that some misunderstanding exists as to our need for 
access to complete reports of the various internal reviews as well as the basic 
data from which the reports are prepared. Perhaps an amplification of our 
position will assist you in understanding our need for access to and the right to 
examine any books, documents, papers, or records of the Navy Department. 

As you know, an internal control system takes many forms in different areas; 
but in all cases a satisfactory system of internal control must include such things 
as a plan of organization, clearly defined policies and procedures, adequately 
trained personnel, effective and timely reporting and analysis, and a strong in- 
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ternal review system. A thorough review and evaluation of the effectiveness As 
of an internal control system is an essential part of any meaningful review of the bel 
the efficiency and economy of activities. The need for such a review and eyaly. | for sel 
ation is universally accepted by professional groups engaged in this type of work Gener? 
and was emphasized by the Congress when it enacted legislation requiring this be abl 
Office to give due consideration to existing systems of internal audit and contro} levels 
in conducting our reviews of agency activities. fere ss 

The function of internal review may be comprised of internal audits, inspee. 2. 4° 
tions, surveys, or special management studies at all levels. Whatever it is called stant 
and irrespective of the type of organization or unit assigned the responsibility for mendi 
it, it is a necessary management mechanism and from our point of view one of at hig 
the more important ones. We are pleased that its importance is recognized in brane 
the Under Secretary’s letter. famill 

In the Department of the Navy the internal review or inspection system is ” aa 
diffused through many organizations. The Inspector General, in addition to his oe 
other duties, covers many aspects of installation management. Special groups > 
from the Office of Naval Material devote considerable time studying procurement in th 
and supply management problems. The internal audit under the Comptroller = i 
of the Navy is concerned largely with budgeting, accounting, and related financial art? 
management problems. tober 

The work of these groups represents practically the only means by which op- igh 
erating management can determine whether established policies are being fol- — 
lowed, whether approved programs are accomplishing their purposes and, in ‘did I 


general, whether the functions of the agency are being carried out effectively, srob 
efficiently, and economically. I 


: Coul 
In conducting our reviews we must appraise the performance of this very 


important segment of the total internal control system in the Navy. In making pt 
this appraisal we must be intimately familiar with the scope of work under- ter. 
taken by these groups, the depth of their study, the extent of the review, the 
conclusions drawn, the recommendations made, and the agency action on find- 
ings and recommendations. 

The material submitted in lieu of the report requested consists principally ) 


of background data and statistical information, much of which can be obtained Co 
from the MSTS Handbook, Organization Manual, MSTS Headquarters Proce- 


7 
dural Instructions, and financial and statistical reports. The material, as edited, ~ 
does not include specific data as to the scope of review, nature of problem areas o 
covered, extent of verification, conditions under which the procurements are of | 
made, evaluation of existing controls, or any factural information from which tio 
reasonable conclusions can be drawn. Omitted also are the opinions, conclu- an 
sions, and recommendations of the Procurement Review Group as well as com- Le 
ments of MSTS management with respect to the findings and action taken on 


the report recommendations. Consequently, we find that the material, as sub- Ac 
mitted, is not an adequate substitute for our access to the full report and the | 
data in support of the report. 

Because of the importance of this matter and the congressional interests in ST 
any denial or delay in providing us access to such data, we must insist that an 
unedited copy of the subject report be made available without further delay. 
Additionally, I would urge that appropriate instructions be issued to the Naval 
Dstablishment directed toward eliminating restrictions as to information re- 
quired in the performance of our work so as to avoid any other unnecessary inci- 
dents of this character. 

Your prompt consideration and action will be appreciated. 

Sincerely yours, 
(Signed) JosEPH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, D.C., November 22, 1958. 


Hon. JosEPH CAMPBELL, 
Comptroller General of the United States, 
General Accounting Office, Washington, D.C. 


My Dear Mr. CAMPBELL: This will acknowledge receipt of your letter of 
October 30, 1958, with regard to the report prepared by the Procurement Review 
Group, Office of Naval Material, entitled “Review of Procurement Activities in I 
the Military Sea Transportation Service”. 
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As indicated in our letter of October 17, management in the Navy must have 
the benefit of effective internal inspection and self-analysis in order to strive 
for self-improvement and internal reform. Thus persons such as the Inspector 
General and the Chief of Naval Material, in making their investigations must 
be able to obtain frank opinions, advice and criticism from persons at lower 
jevels who are familiar with the facts and problems. If anything were to inter- 
fere with the obtaining of such frank and candid statements of view, our ability 
to work continually for self-improvement and internal reform would be sub- 
stantially limited. Also, these frank statements of opinion, advice and recom- 
mendation sometimes conflict with others, and not all of them are accepted 
at higher levels. In any event, if we should release them outside the executive 
pranch of the Government, in the future it would only be natural for persons 
familiar with the facts to soften criticism, avoid doubtful matter, and generally 
to be more restrained. Self-improvement and reform within the executive branch 
would then become much more difficult, and the results would certainly be less 
in the public interest. 

We have, however, no desire to withhold any facts which you may require 
in this connection. A copy of the report in question, with recommendations, 
opinions, and conclusions omitted, was previously forwarded to you. 

Also, the General Counsel of the Navy stated at the meeting with you on Oc- 
tober 17, that if there should be any additional factual material which you 
might desire in connection with the subject report, we should be happy to fur- 
nish it. Your letter now states that the material previously forwarded to you 
did not include certain specific data as to the scope of review, the nature of the 
problem areas covered, and certain other information. As a result, the General 
Counsel has again reviewed the report, and a copy of the report is handed you 
herewith which contains, I am confident, everything which you may desire with 
the exception of opinions, conclusions, recommendations and other advisory mat- 
ter. It presents a full factual picture of the MSTS operations described. 

Sincerely yours, 
(Signed) THomas S. GATES. 


Mr. StayMAn. The next witness is Mr. Robert Keller, General 
Counsel of the General Accounting Office, appearing for the Comp- 
troller General of the United States, accompanied by Mr. Lawrence 
Powers, Director of the Defense Accounting and Auditing Division 
of the General Accounting Office. He also has with him for consulta- 
tion George H. Staples, Associate Director, the Civil Accounting 
and Auditing Division, Owen A. Kane, Legislative Attorney, Office of 
Legislative Liaison, and Hassel Bell, Assistant Director, Defense 
Accounting and Auditing Division. 

Mr. Keller. 


STATEMENT OF ROBERT F. KELLER, GENERAL COUNSEL, GENERAL 
ACCOUNTING OFFICE; ACCOMPANIED BY LAWRENCE J. POWERS, 
DIRECTOR, DEFENSE ACCOUNTING AND AUDITING DIVISION; 
GEORGE H. STAPLES, ASSOCIATE DIRECTOR, CIVIL ACCOUNTING 
AND AUDITING DIVISION; OWEN A. KANE, LEGISLATIVE AT- 
TORNEY, OFFICE OF LEGISLATIVE LIAISON ; AND HASSELL BELL, 


ASSISTANT DIRECTOR, DEFENSE ACCOUNTING AND AUDITING 
DIVISION 


Mr. Keuier. Mr. Chairman and members of the subcommittee, we 
appreciate the invitation to appear before you today to discuss the 
cases where we have been denied access to information, records, and 
reports which are essential to the proper performance of our audits 
and reviews of the operations in the executive departments. 

Before discussing the individual cases, however, we believe that a 
brief statement of the functions and statutory responsibilities of the 
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General Accounting Office would provide background which would 
facilitate the understanding of the significance of the specific cages 
of refusal of access to reports and records. 

The General Accounting Office, which was established by the 
Budget and Accounting Act, 1921, (31 U.S.C. 1) is an agency in the 
legislative branch of the Government, completely independent of the 
executive branch. The audit work performed by the Office is done as 
an agency of the Congress. The Office of the Comptroller General, 
also established by the 1921 act, is unique in Government. The Comp- 
troller General is appointed for a term of 15 years and is not eligible 
for reappointment. He can be removed from office only by joint reso- 
lution of the Congress or by impeachment. The purpose of so es- 
tablishing the term and mechanics of removal was to insure the 
independence of the Comptroller General from any control by the 
executive branch. 

(The text of the Budget and Accounting Act of 1921 is set forth as 
exhibit 5 at p. 282 of the appendix.) 

Mr. Keuuer. Section 312(a) of the Budget and Accounting Act, 
1921, (31 U.S.C. 53) requires that we examine “all matters relating 
to the receipt, disbursement and application of public funds” and, 
in order to carry out such work, section 313 of the act (31 U.S.C. 54) 
provides : 

All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his assist- 
ants or employees, when duly authorized by him, shall, for the purpose of secur- 


ing such information, have access to and the right to examine any books, docu- 
ments, papers, or records of any such department of establishment * * *. 


The legislative history of the Budget and Accounting Act, 1921, 
makes it clear that the provisions of sections 312(a) and 313 of that 
act contemplate that we are to examine and report on the economy, 
efficiency, and effectiveness of agency activities. Also, section 206 
of the Legislative Reorganization Act of 1946 (60 Stat. 837) au- 
thorizes and directs the Comptroller General to make an expenditure 
analysis of each agency in the executive branch of the Government 
which in the opinion of the Comptroller General will enable the Con- 
gress to determine whether public funds have been economically and 
effectively administered and expended. 

(Section 206 of the Legislative Reorganization Act of 1946 is set 
forth as exhibit 6 at p. 294 of the appendix.) 

Mr. Ketirr. Although the first Budget and Accounting Act en- 
acted by the Congress was vetoed by the President on June 4, 1920 
(H. Doc. 805, 66th Cong.) (see exhibit 7 at p. 294 of the appen- 
dix), because the Comptroller General was not subject to removal 
by the President, no question was raised in respect to the right of the 
Comptroller General and the General Accounting Office of access to 
all information required for the performance of the responsibilities 
laid upon them by the enactment. The Budget and Accounting Act 
as eventually approved on June 10, 1921, made no changes in regard 
to the requirements for access to such information. 

There is nothing in the legislative history with reference to limiting 
us in our access to the books, records, documents, et cetera, of the 
agencies as ae in the above quoted section 313 with the single 
exception of certain expenditures under 291 Revised Statutes involv- 
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ing expenditures by the State Department in carrying out treaties 
and intercourse with foreign nations which are authorized to be ex- 
nded upon the certification of the Secretary of State. 

With respect to the intent of the Congress in regard to the extent 
and scope of the need for access to information in order to discharge 
the functions of the General Accounting Office, it is interesting to 
note some of the comments made on the floor of the House of Repre- 
sentatives at the time the term “application” (of public funds) was 
added by amendment to the bill which became the Budget and Ac- 
counting Act, 1921. 


REMARKS OF CONGRESSMAN Rosert A. Luce, MASSACHUSETTS 


* * * It is in this particular section that we can make this clear. The sec- 
tion was worded, I fear, in a way that might have led some occupant of this 
office to imagine that his functions were purely clerical; that is, the functions 
implied by the word “accountant.” The words used have the savor of the 
pookkeeper, of the cashier, of the treasurer, not of the investigator of the way 
the money is spent, not of the man who goes out and looks for trouble, not of 
the man who attempts of his own initiative to find places to save money. 
Therefore I make the suggestion that we add to the words of the cashier and 
the treasurer and the accountant, namely, “receipt and disbursement,” the 
word “application.” If there ever was presented on this floor a single word of 
amendment which might have a wider extent of usefulness to the people, it has 
not come to my knowledge. 

The purpose, Mr. Chairman, is to make it sure that the Comptroller General 
shall concern himself not simply with taking in and paying out of money from 
an accountant’s point of view, but that he shall also concern himself with the 
question as to whether it is economically and efficiently applied. (Vol. 61, pt. IT, 
Congressional Record, p. 1090.) 


Mr. Ketter. Congressman James William Good of Iowa, the chair- 
man of the Select Committee on the Budget concerned with the bill 
had this so say about the amendment offered : 

It was the intention of the committee that the Comptroller General should be 
something more than a bookkeeper or accountant; that he should be a real 
critic, and at all times should come to Congress, no matter what the political 
complexion of Congress or the Executive might be, and point out inefficiency, 
if he found that money was being misapplied—which is another term for in- 
efficiency—that he would bring such facts to the notice of the committees having 
jurisdiction of appropriations. Therefore I have no objection at all to the 
gentleman’s amendment. I think it will subserve a useful purpose. (Vol. 61, pt. 
II, Congressional Record, p. 1090.) 

Senator O’Manoney. Mr. Chairman, may I suggest that it would 
be of value to those who read the record if the name of the author of 
the amendment and the name of the chairman of the committee were 
inserted at this point. 

Mr. Ketter. I will be glad to supply that, Senator. As I recall it 
was Congressman Luce and Congressman Good, who was chairman 
of the Select Committee on the Budget of the House. 

Senator O’Manoney. Thank you. 

Mr. Ketter. In performing our audits and reviews we examine, 
analyze, and evaluate the policies, plans, procedures, and operations 
directly related to the activity involved for the purpose of determin- 
ing whether the agency is carrying out only those activities or pro- 
grams authorized by the Congress and is conducting them efficiently 
and in the manner authorized. Where appropriate, we also review 
whether the authorized activities or programs effectively continue 
to serve their originally intended purpose. Simply stated, in order 

40377 O—59—pt. 1-4 
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for us to carry out the clear intent of the Congress for conducting 
independent and searching examinations, we must determine and 
report to the Congress and management officials any conditions or 
circumstances which exist which need attention and improvement so 
as to effectively accomplish the program and prevent the unnecessary 
expenditure of money, manpower, and material. ; 

The value of such independent examinations is illustrated by our 
review of Air Force procedures for determining spare aircraft engine 
requirements and for controlling the related procurement. In 1955, 
we reported to the Congress that the Air Force had substantially over- 
procured two series of J-47 engines still in production and that ar- 
rangements were being made for procurement of 165 additional 
engines of another series for the military assistance program, although 
excess engines of a similar series were available. This situation was 
taken up with the Assistant Secretary of the Air Force and as a 
result of our finding an order for additional J-47 engines was termi- 
nated. The Air Force estimated that savings of $50 to $60 million 
resulted from cancellation of this order. Additional savings of $10 
million resulted from the decision to abandon the purchase of more 
engines for the military assistance program. 

Another illustration was our reviews of supply management and 
operations in the Far East which we reported on to the Congress and 
responsible management officials during 1958. We found both the 
Signal Corps and Corps of Engineers supply centers failed to prop- 
erly discharge their responsibilities in regard to the determination of 
requirements. Incorrect requirements resulted in overstating orders 
from the United States. As the result of our reviews, $9 million of 
orders for materials were canceled. Additionally, the deficiencies dis- 
closed during our review of the supply operation of the 8th U.S. 
Army, Korea, were of such scope and significance as to adversely af- 
fect efforts to provide an economical and efficient supply operation. 
The major deficiencies involved the improper determinations of needs, 
unreliable stock records, and inadequate review of orders from troop 
units. As a result of our examination, orders on supply centers 
amounting to over $3 million were canceled and recommendations 
were adopted which should assist in establishing improved controls 
and in preventing recurrence of the deficiencies noted. 

More recently, we reported on February 4, 1959, to the Congress 
that our review of the physical movement of aircraft engines in the 
overhaul pipeline in the: Department of the Navy and comparison 
with performance by the Department of the Air Force on similar 
engines suggests that a reasonable pipeline would be approximately 
150 days as contrasted with the scheduled 210 days used by the Navy 
for computing requirements. On this basis, we estimated that at 
July 31, 1958, 793 aircraft engines costing about $68 millions are being 
procured in excess of the Navy’s requirements. In addition, at that 
date, the Navy had planned requirements for 204 more of these en- 
gines estimated to cost $33 million. We reported that the Navy, by 
reason of applying a very liberal allowance for out-of-service time 
for aircraft engines, is investing very substantial sums of money in 
the procurement of these aircraft engines that are excess to its needs. 

Obtaining access to the information and records of the Department 
of Defense and the military departments has been a problem which 
became acute during the fiscal year 1958, particularly as our audit and 
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examination activities have required us to probe further into sensi- 
tive and highly costly programs of the major weapons systems and 
missiles. Although we have made some progress with the depart- 
ments in regard to access to information and records generally neces- 
sary for us to carry out our statutory responsibilities, there are three 
areas in which the situation has not been satisfactorily resolved. 
These involve: 

(1) information contained in procurement and other operating 
files concerning observations, opinions, evaluations and recom- 
mendations by subordinates and other matters considered in mak- 
ing decisions, 

(2) information contained in internal reviews, such as staff 
studies, which are the bases for supply, logistics, and financial 
management determinations, and 

(3) information concerning operations and program execution 
developed through departmental inspections, surveys, and ex- 
aminations. 

These types of information are characterized as being sensitive or 
privileged, and are considered by the departments as being limited 
to internal use. 

Mr. Starman. Mr ‘‘ciler, would you pause a moment in reading 


your prepared st t¢ 
Mr. Kevuer. Yes, sii 
Mr. SuayMaNn. Mr. ( hairman, may I ask a question here dealing 


with the Defense Depart 

Senater Ervin. Yes. 

Mr. StayMAN. Are your auditors and investigators who deal with 
Defense Department matters cleared to see and handle “top secret” 
information ? 

Mr. Ketter. Yes. There is no question about that. They are 
cleared to see and receive classified information. We follow all the 
rules in handling classified information. 

The denial of information in these areas has not been on the basis 
ofsecurity. It ison the basis of 

Mr. StayMan. It has never been a matter of security ? 

Mr. Ketter. No, sir. It is solely on the basis of privilege. 

Mr. Stayman. There has been no question, then, that military 
secrets are being improperly revealed or handled ? 

Mr. Ketter. No, sir. 

Mr. StayMan. Thank you. 

Senator Ervin. Proceed. 

Mr. Kevier. The departments rely upon the provisions of Depart- 
ment of Defense Directive No. 7650.1, dated July 9, 1958, as the basis 
for their denying us access to these types of information and records. 

Notwithstanding the specific intent of the Congress and the pro- 
visions of law relating to our access to all books, documents, papers 
or records of the military departments, the Department of Defense, 
as previously mentioned, issued Department of Defense Directive 
No. 7650.1, dated July 9, 1958, which authorized the Secretary of 
each of the military departments to withhold or restrict particular 
information which we require in discharging our responsibilities. 
This presumed authority is contained in paragraphs III.B.3 and 
III.B.4 which read as follows: 
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Mr. Chairman, if you would like, I would be glad to place a co 


of Department of Defense Directive No. 7650.1 at this point in te 
record. 


Senator Ervin. The committee will appreciate your doing that. 
Mr. Keer. Paragraphs 3 and 4 of this directive read as follows: 


3. Budgets for any future fiscal year will not be released. Reports of non- 
Department of Defense agencies (including FBI reports) shall not be released 
unless the written consent of such agency has been obtained. Reports of the 
inspectors general and criminal investigation organizations shall not be fur- 
nished except upon approval of the appropriate departmental Secretary. Such 
reports may be summarized and the summaries, upon request, may be fur. 
nished with the approval of the appropriate departmental Secretary. 

4. When the same considerations exist as raise a question as to whether 
particular information may be furnished to a Member or committee of the 
Congress, no refusal to furnish such information shall be made until the matter 


has been submitted to the Secretary of the military department concerned or 
the Secretary of Defense. 


The practical effect of these provisions is that the various opera- 
tion levels within the agencies screen the information to be made 
available to the General Accounting Office. 


Senator Ervin. It seems it might be possible at this time, Mr, 
Keller, for the directive to be made part of the record. 
Mr. Kewxer. Yes, sir. 


Senator Ervin. Without objection, it is so ordered. 
(The directive referred to is as follows :) 


July 9, 1958 


Number 7650.1 
DEPARTMENT OF DEFENSE DIRECTIVE 


Subject: General Accounting Office Comprehensive Audits 
References : 
(a) DoD Directive 5200.1, “Safeguarding Official Information in the Inter- 
ests of the Defense of the United States.” 
(b) DoD Directive 5400.4, “Provision of Information to the Congress” 


I. PURPOSE 


To explain the General Accounting Office comprehensive audit program and to 
prescribe policy for the guidance of representatives of the Department of Defense 
and components thereof in their relationships with General Accounting Office 
representatives engaged in carrying out the statutory audit responsibilities of 
the Comptroller General. 


Il. GENERAL ACCOUNTING OFFICE COMPREHENSIVE AUDIT PROGRAM 
A. General scope 


The General Accounting Office has broad authority for conducting audits and 
investigations in the executive departments and agencies. The purpose of this 
authority is to enable the Comptroller General, as an agent of the Congress, to 
determine how each agency under audit discharges its financial responsibilities. 
In this connection, the financial responsibilities of an agency are to be construed 
as including the expenditure of funds and the utilization of property and person- 
nel in the furtherance only of authorized programs or activities in an effective, 
efficient and economical manner. Comprehensive audits will be directed only to 
the nontactical operations of the Department of Defense. Primarily, the effort 
by the General Accounting Office auditors will be for the purpose of evaluating 


the results of financial management within the Department of Defense and com- 
ponents thereof. 


B. Basic statutory authority 


Section 313 of the Budget and Accounting Act of 1921 (31 USC 54) provides 
that “All departments and establishments shall furnish to the Comptroller Gen- 
eral such information regarding the powers, duties, activities, organization, 
financial transactions and methods of business of their respective offices as he 
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may from time to time require of them; and the Comptroller General, or any of 
his assistants or employees, when duly authorized by him, shall, for the pur- 
pose of securing such information, have access to and a right to examine any 


pooks, documents, papers or records of any such department or establishment. 
a + *’’ 


C. Performance of comprehensive audits 


The General Accounting Office is performing as many audits as possible at the 
sites of operations. These audits, which are on a comprehensive basis, are per- 
formed by personnel from the various General Accounting Office regional offices, 
overseas Offices, and the Defense Accounting and Auditing Division in Washing- 
ton, D.C. and Dayton, Ohio. The regional offices are in 19 locations in the United 
States. 


D. Approach to comprehensive audits 


General Accounting Office audits are designed to provide a comprehensive re- 
view of Government agencies and their activities. The extent of detailed ex- 
amination work in such audits is determined by the adequacy of the manage- 
ment control exercised by the agency under audit. In order to evaluate internal 
management controls, General Accounting Office personnel examine the history, 
purpose, authorities, organization, activities, policies, and procedures of an 
agency and its component activities, and then review the operating results in 
the light of the intended purpose and authorities. In making an evaluation of 
internal control, representatives from the General Accounting Office will nec- 
essarily perform various audit steps such as reviewing, analyzing, and testing 
accounting and operating data, property records, data in support of budgetary 
statements, and other supporting evidence covering the agencies’ activities. The 
results of comprehensive audits will be covered by reports which will be made 
available to the head of the agency involved. 


E. Evaluation of internal controls and internal review activities 


Section 117(a) of the Accounting and Auditing Act of 1950 (31 USC 67) pro- 
vides that, in the determination of auditing procedures to be followed and the 
extent of examination of vouchers and other documents, the Comptroller General 
shall give consideration to the effectiveness of accounting organizations and sys- 
tems, internal audit and control, and related administrative practices of the 
respective agencies. Pursuant to the foregoing, the General Accounting Office 
audits will be conducted in full recognition of all internal review activities and 
will evaluate their effectiveness and eliminate the necessity for duplicating much 
of their efforts. The General Accounting Office intends, as part of its compre- 
hensive audit procedure, to review the internal audit work accomplished within 
the Department of Defense. This review will serve to enable the General Ac- 
counting Office to evaluate the effectiveness of internal audit and control and 
thereby minimize its effort devoted to detailed review of installation activities. 
To the extent that the internal audit program has been the successful and effec- 
tive aid to management which it is designed to be, a corresponding reduction in 
the disruption of normal operations at the installation or activity by the General 
Accounting Office should result. 


III. POLICIES AND ACTION 


A. Cooperation to be accorded representatives of the General Accounting Office 


Representatives of the General Accounting Office will inform the agency and 
installation concerned of any proposed audit and its contemplated scope. Officials 
of all levels within the Department of Defense and components thereof shall 
cooperate fully with the General Accounting Office representatives in order to 
facilitate the audit work. Care should be taken to assure that proper working 
space and facilities are provided, as well as timely assistance in making necessary 
information, records and personnel available. 


B. Access to records and release of records and reports 


1. In accordance with the provisions of the Budget and Accounting Act of 
1921 (see II. B. hereof), authorized representatives of the General Accounting 
Office shall be given access to, and allowed to examine, such records as are 
necessary to permit them to carry out their duties and responsibilities. 

2. Internal audit reports of the military department audit organizations and 
associated working papers shall be made available, as requested, to the General 
Accounting Office representatives by the audit agency where such reports and 
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working papers are maintained and filed. Supplementary data and information 
with respect to findings and recommendations contained in audit reports, man 
agement’s position with respect thereto, corrective action to be taken, ete., shall 
be furnished as requested. Departmental procedures may provide for supplyin 
such supplementary data, when available, concurrent with the release of the 
audit reports, or as soon thereafter as practicable. 


3. Budgets for any future fiscal year will not be released. Reports of non- 
Department of Defense agencies (including FBI reports) shall not be released 
unless the written consent of such agency has been obtained. Reports of the 
Inspectors General and criminal investigation organizations shall not be fur- 
nished except upon approval of the appropriate departmental Secretary. Such 
reports may be summarized and the summaries, upon request, may be furnished 
with the approval of the appropriate departmental Secretary. 

4. When the same considerations exist as raise a question as to whether par- 
ticular information may be furnished to a member or committee of the Congress 
no refusal to furnish such information shall be made until the matter has been 


submitted to the Secretary of the military department concerned or the Secretary 
of Defense. 


IV. IMPLEMENTATION 


Implementing regulations of the respective military departments shall be sub- 


mitted to the Secretary of Defense for approval within ninety days from the 
date hereof. 


V. EFFECTIVE DATE 

This directive is effective immediately. 

NEIL McCELRroy, 
Secretary of Defense. 

Senator O’Manoney. Mr. Chairman, may I ask on whose authority 
the Defense Directive was issued ? 

Mr. Ketier. The directive was issued by the Secretary of Defense, 
Neil H. McElroy. I have not been able to find, nor have I been ad- 
vised by the Defense Department, as to the specific authority used 
to issue the directive. 

Senator O’Manoney. Was it signed by the President ? 

Mr. Ketxer. It was signed by the Secretary of Defense. 

Senator O’Manoney. And not signed by the President ? 

Senator Ervin. It was signed by the Secretary. 

Senator O’Manoney. Yes, sir, not by the President. 

Mr. Keiier. These specific provisions were included in the Depart- 
ment of Defense Directive No. 7650.1 over our objections. Prior to 
the issuance of this directive, the Comptroller General informed the 
Secretary of Defense that the directive would seriously impede the 
work of the General Accounting Office. Notwithstanding our ob- 
jections and the fact that this matter was under active consideration 
by Special Subcommitt:. “No. 6 of the Committee on Armed Services, 
House of Representativ: e directive was issued on July 9, 1958. 

Subsequently, in Novem er 1958 the Special Subcommittee on Gov- 
ernment Information, Commitiee on Government Operations, House 
of Representatives, also held hearings on the question of access to rec- 
ords, with particular reference to the ficial refusal of such access 
in the case of Department of the Air Force Inspector General er 
on the ballistic missile program. These hearings are contained in 


report of hearings, November 12, 13, 1958, of the subcommittee. In 
addition, a continuing interest in this matter has been evidenced by 
the chairman of the House Committee on Government. Operations, 
and the Special Investigating Subcommittee of the House Armed 
Services Committee. 

Since the issuance of the Department of Defense directive we have 
been formally refused access to the Air Force report just mentioned 
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and to a Navy internal review — and supporting data. The re- 
fusal by the Department of Defense and the military departments 
to give ‘the ( ‘omptroller General access to certain information has re- 
ceived extensive consideration by congressional committees in the past 
year. 

* The first case 

While conducting a review of Air Force activities under the bal- 
listic missile program, we requested’ Secretary of the Air Force 
James H. Douglas to make available a copy of the Air Force Inspec- 
tor General's report covering a “Survey of Management of the Ballis- 
tic Missiles Program.” In a reply ? the Secretary of the Air Force 
stated that the Inspector General reports are prepared solely for the 
use of responsible officials within the Department of the Air Force; 
that the report concerns the internal management of the Air Force; 
and that release of such reports to persons outside the Department 
would have a serious adverse effect on the effective administration of 
the Department. He concluded that “the public interest would best 
be served by not releasing the report * * *” and that a summary of 
the findings of facts ¢ ontained in the Inspector General’s report would 
be prepared and forwarded to us.’ 

This summary indicated that the study was directed to various 
areas of management and organization, budget and funding, and pro- 
curement and contractual relationships. The data furnished to us 
consisted of only general information and broad conclusions. We ad- 
vised the Secretary of the Air Force* that his refusal to furnish 
the report in question was contrary to congressional intent and pur- 
pose of the Budget and Accounting Act, 1921, the Legislative Reor- 
ganization Act of 1946, and the Budget and Acc ounting Procedures 
Act of 1950,° and that such refusal made it impossible for the Gen- 
eral Accounting Office to discharge its statutory responsibilities in 
a manner contempl: ited by the Congress. 

Subsequently, we were furnished a so-called statement of facts.° 
It was represented that this included all “facts” in the report, but all 
opinions, conclusions, recommendations and other advisory matter 
were omitted. 

On November 7, 1958,’ we replied to the Secretary of the Air Force 
pointing out why the furnishing of a statement of facts in lieu of 
access to the Inspector General’s report itself was not satisfactory to 
us. We advised the Secretary that analysis of the material submitted 
in lieu of the report and described in his letter as a “statement of 
the facts contained in the report” indicates that (1) such facts as 
were reported were so briefly stated as to preclude any real evalua- 
tion, (2) some of the “facts” are actually conclusions, without any 
demonstration of their basis in fact, and (38) in order to evaluate the 
facts and determine the reasonableness of the conclusions, additional 
information would be needed. 


1The letter from the Comptroller General of the United States to the Secretary of the 
Air Force is set forth as exhibit No. 8 at p. 295 of the appendix 

?The letter from the Secretary. of the Air Force to the Comptroller General is set forth 
as exhibit No. 9 at p. 295. of the appendix. 

* See exhibit No. 10 at p. 296 of the appendix. 

* See exhibit: No. 11 at p. 296 of the appendix. 

564 Stat. 83 See exhibit No. 12 at p. 299 of the appendix. 

® See exhibit “No 13 at p. 314 of the appendix. 

See exhibit No. 14 at p 314 of the appendix. 
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The Secretary of the Air Force characterizes Inspector Genera] 
reports as fulfilling a need for “stern, impartial analysis of the ef. 
fectiveness and efficiency of its [the military department’s] operations” 
and refers to the restriction of Inspector General reports to the use 
of Air Force officials only, and to the need for such restriction in or- 
der to attain the objective of self-criticism. We firmly believe in the 
need for internal reviews. They are the method by which manage- 
ment keeps itself informed on the way large and complex activities 
are being carried out. Management should take vigorous corrective 
action on any deficiencies disclosed. We do not accept the concept, 
however, that an effective program of self-evaluation and manage- 
ment improvement must be dependent upon restricting the informa- 
tion developed to the individuals or department responsible for the 
activity under examination. Such information is of great import- 
ance to higher administrative levels, other responsible officials, and 
congressional committees having a legitimate interest or concern in 
the subject, and the effectiveness and economy of the foregoing activi- 
ties are clearly of interest and concern to the General Accounting Of- 
fice in the performance of its statutory responsibilities. 

As previously mentioned, this matter was the subject of hearings 
held by the Government. Information Subcommittee of the House 
Committee on Government Operations on November 12 and 13, 1958, 
To date the matter has not been satisfactorily resolved. 

During our reviews of the Military Sea Transportation Service 
(MSTS), which is in substance a commercial-type shipping company, 
we learned that the Procurement Review Group of the Navy’s Office 
of Naval Material had made a regularly scheduled study of MSTS 
procurement and contracting practices. A copy of their report, dated 
October 1957, was on file at MSTS Headquarters. A cursory exam- 
ination of the report, made temporarily available to us by MSTS, 
disclosed that of the 14 topics covered by the report, 9 were specifi- 
cally identified with areas under review by us. 

We attempted to obtain a copy of the report from the Procurement 
Review Group for our study, appraisal, and use in reviewing MSTS 
activities; however, after much delay, we were advised that we would 
have to request the report from the Secretary of the Navy. This we 
did by letter dated September 9, 1958.° 

An incomplete copy of the report. was furnished ® together with a 
statement by Under Secretary of the Navy William B. Franke that 
the report had been edited to exclude only the recommendations, opin- 
ions, and conclusions of the writers. We were assured that all the 
facts contained in the report had been retained. 

The material submitted in lieu of the report requested, representing 
only about 50 percent of the original report, consisted principally of 
background data and statistical information, much of which can be 
obtained from the MSTS Handbook, Organizational Manual, MSTS 
Headquarters procedural instructions, and financial and statistical 
reports. It did not include specific data as to the scope of the review, 
nature of problem areas covered, extent of verification, conditions 
under which the procurements are made, evaluations of existing con- 
trols, and little factual information from which reasonable conclu- 
sions could be drawn. 


® See exhibit 15 at p. 316 of the appendix. 
® See exhibit 16 at p. 317 of the appendix. 
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We advised Secretary of the Navy Thomas S. Gates, Sr., that the 
material submitted was not an adequate substitute for the material 
requested and again sige oa that he make available the complete 
report. The Secretary of the Navy then furnished a second version 
of the report, containing about 100 pages more than originally sub- 
mitted, and again assuring us that we now had all the facts.?° 

The second version of ‘the report was also incomplete and inade- 
quate. Entire pages were missing; whole paragraphs, sentences, and 
in some instances even parts of sentences were deleted. Also, it ap- 
peared that not only the opinions, conclusions, and rec ‘ommendations 
of the report writers had been deleted, but similar expressions by op- 
erating | officials and employees as well as other information. 

A unique example of the material submitted is the section on legal 
activities which is reproduced below exactly as submitted to us. 

* * * * * * * 

Section A—Legal: 

Control of the legal aspects of contract operations through the Military Sea 


Transportation Services is exercised through the Office of Counsel assigned to 
the staff of COMSTS. 


In addition to the Counsel, a total of eight Assistant Counsels are located at 
Headquarters, Washington, D.C., and a total of twelve are located in various 
MSTS subordinate activities as follows: 


I URLS E, RUOORICRU LNCS I Gaia sci cca i og ccc cnc gral tire ech as ws aw dp asec aeaon ake ee 4 
COMSTSELMARBEA, London, England__-----_--__-~~- «ta ehiiaiea Caracalla ae rem, 1 
Ca er) Mame a RR, ICON CRDi Taian cieen Seinen hacia 1 
Goer. POLEREA. San Francieco; Calit.... «2.2. noin ew cecceccecncnne ce 3 
COMSTSNORPACSUBARBA, Seattle, Wash... ._-..-.__--________________ 1 
COMSTSWESTPACARBEA, Yokosuka, Japan_____-_______________ Poe ee 1 


It is obvious that the above data as supplied to us was meaning- 
less and did not include any specific information relating to the 
operations of the agency. 

However, the actual report of the procurement review group of the 
Office of Naval Material apparently included four pages of con- 
clusions, opinions, and recommendations. The information which 
was deleted is important to any realistic consideration of the activity. 
The facts which the Navy is willing to make available are virtually 
useless for our purposes. 

This mater was reported to interested congressional committees by 
our letter dated January 22, 1959, and today to this sube ommittee. 

Mr. Stayman. Excuse me, Mr. Keller. That information is in the 
letter of today from the Comptroller General to the chairman of this 
subcommittee ? 

Mr. Ketter. That is correct, sir. 

The Department of the Navy has now refused us access to numerous 
documents on the basis that their release would be contrary to the 
public interest. It is including under the broad category of Inspec- 
tor General inspection-type a substantially all internal reviews 
except those made by the Navy comptroller’s internal audit staff. 
The Secretary of the Navy has advised us that he believes full dis- 
closure of frank opinions, advice, and recommendations from persons 
at lower levels who are familiar with the facts and problems not be 
in the public interest. Two of the reasons given in support of this 
position are (1) since these frank statements and opinions, advice, 





See exhibit 18 at p. 319 of the appendix. 
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and recommendations sometimes conflict with others, not all of them 
are accepted at higher levels, and (2) he believed, in any event, that 
if the Navy should release them outside the executive branch of the 
Government in the future it would be only natural for persons fami- 
liar with the facts to soften criticism, aviod doubtful matter, and 
generally be more restrained. 

This same reasoning is now being applied by the various Bureaus 
and Offices to the day-to-day work of their employees. We believe 
that sound management practices require that observations, opinions, 
and recommendations by subordinates and any other matters con- 
sidered in making decisions should be a matter of record. All of 
these are matters upon which judgments are founded and subsequent 
decisions and actions are based. Such documentation serves as a 
protection to the individual making the decision or taking the action 
as well as furnishing a sound basis for subsequent appraisal of their 
timeliness, effectiveness, and economy. 

Before we are permitted to have access to data which we believe to 
be directly related to a particular subject under review by us, the 
individuals having custody of the material are required to screen the 
material and remove from the official files any data they or their 
superiors feel we should not have. This action of the Navy in 
screening, editing, and censoring information regarding the exercise 
of powers, the discharge of duties and responsibilities, the conduct 
of activities and financial transactions, and methods of business leaves 
us in the position of having to establish our findings, conclusions, 
evaluations, and recommendations without access to pertinent facts 
and information which the Navy decides unilaterally to withhold 
from us, rather than on all facts and information in possession of the 
Department. These actions provide a means by which the Depart- 
ment could conceal substantive evidence of waste and extravagance, 
improvident management, poor procurement practices, or other 
adverse conditions. 

In a number of other instances, which have not yet reached the 
stage of formal decision, we have been advised that similar informa- 
tion which we required in connection with our audits could not be 
furnished to us except upon approval of the appropriate depart- 
mental Secretary. These are substantially the consequences which 
we foresaw would follow upon the issuance of the proposed directive 
and have resulted in our work being seriously impeded. 

The third case: 

I am going to move now from the Department of Defense area over 
to another area, the civil side of the Government, particularly the 
International Cooperation Administration. 

In connection with our examination of economic and technical as- 
sistance activities under the mutual security program, as administered 
by the International Cooperation Administration (ICA) of the De- 
partment of State, we have been denied access to evaluation reports 
prepared by the Office of the Assistant to the Director for Evalua- 
tion. This function was established in January 1956 for the purpose 
of evaluating the operations, objectives and accomplishments of the 
Agency’s assistance programs in individual countries and presenting 
recommendations to the Director of the Agency, designed to develop 
more effective programs and courses of action for improvements, 
where necessary. 
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Prior to 1956, the predecessor agencies of ICA engaged from time 
to time study or evaluation teams, composed of both outside consult- 
ants and Government officials, to review the effectiveness of over- 
sea program operations and to report pertinent observations and rec- 
ommendations to the Director of the Agency. These studies were 
made available to us when requested in connection with our examina- 
tion of specific country aid programs. 

After the office for evaluation commenced its operations in fiscal 
year 1957, the Agency developed a policy of treating the reports is- 
sued by this office as “privileged documents” and limiting their dis- 
tribution to designated officials within the executive branch on a “need 
to know” basis. We had extended discussion with the Agency con- 
cerning this policy, and we pointed out its adverse effect on our audit 
work. We emphasized that the evaluation activities and related re- 
ports are part of the Agency’s internal control machinery which it is 
our statutory duty to evaluate. On June 18, 1957, the Agency’s policy 
was formalized in an internal directive * by the Director James B. 
Hollister to his staff and, on the strength of this directive, our audit 
staff was denied access to the evaluation report dated Apri! 1, 1957, 
on the assistance program for the Republic of China (Taiwa:.} which 
we had requested in connection with our own examination of the Tai- 
wan program. (Appendix, exhibit No. 20.) 

On August 15, 1957, the Comptroller General communicated his 
opinion to the Director of ICA that the Agency’s evaluation reports, 
being in a broad sense in the nature of, and supplementary to, internal 
audit reports, should be available for examination by the General 
Accounting Office. The Comptroller General pointed out that the 
lack of access to the ICA evaluation reports would probably mean 
that some of the Agency’s most significant information would not be 
available to us and would thereby preclude adequate consideration of 
the Agency’s internal audit and review work in our own audits.” 

The Director of ICA replied on August 30, 1957,?° that he did not 
consider the evaluation reports as being within the statutory provi- 
sions cited by the Comptroller General, since such reports concern 
essentially foreign policy and the basic means of implementing it, 
rather than financial transactions and business methods. He believed 
it to be in the public interest to keep the distribution of these reports 
limited to certain specific officers within the executive branch, since 
they contain confidential opinions and tentative recommendations on 
a wide variety of matters affecting foreign policy. The Director 
believed it essential to exercise the executive privilege of withholding 
evaluation reports, in order to assure himself that he will obtain the 
type of report necessary for formulating basic policy for ICA. 

In our audit report to the Congress, covering our examination of 
the ICA program for China (Taiwan), dated August 29, 1958, we 
related the exchange of communications concerning access to the 
aforementioned evaluation report. See pages 10, 62, 63, and 64. 

We pointed out that we could not accept the reason advanced by 
ICA in support of its decision to withhold evaluation reports. In our 
examination of selected ICA programs and activities, we believe it 
necessary to have a comprehensive understanding of all important 





4 See exhibit No. 19 at p. 320 of the appendix. 
2 See exhibit No. 21 at p. 321 of the appendix. 
* See exhibit No. 22 at p. 323 of the appendix. 
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factors underlying the decisions and actions of the Agency’s manage- 
ment, including those in the field of foreign policy. 

We do not evaluate program accomplishment in terms of objectives 
predominantly of a foreign policy nature. However, to accomplish 
the independent audit contemplated in the legislation to be carried 
out by the General Accounting Office, all available information per- 
tinent to any matter under study should be considered. 

Such information is necessary so that our findings and reports will 
be as complete, accurate, and objective as possible and will thus be 
of maximum usefulness to the Congress and interested officials and 
agencies concerned. 

A similar denial of access was experienced by our office with respect 
to the Agency’s evaluation report on the program for Laos, issued on 
April 15, 1958. In our audit report to the Congress, dated October 
8, 1958, we have made reference to this denial (p. 8) and reaffirmed 
our position that this internal evaluation was a necessary part of the 
agency’s information which should be available for our examination. 

Most recently, the agency has denied us access to its evaluation re- 
port on the assistance program for Pakistan which was issued in Sep- 
tember 1957. Weare including an appropriate reference to this denial 
in our audit report on the Pakistan program, now in final preparation. 

We previously submitted a summary of our findings on Pakistan 
on February 9, 1959, to the House Foreign Affairs Committee and the 
International Operations Subcommittee, House Committee on Govern- 
ment Operations. The agency also has withheld from our examina- 
tion several evaluation reports pertaining to country aid programs cur- 
rently under examination by us and on which reports to the Congress 
are in process. These evaluations concern India, Bolivia, Brazil, and 
Guatemala. 

We are unable to understand the logic of the distinction which the 
Department draws between facts on one hand and opinions, conclu- 
sions, and recommendations on the other. We see no basis for believ- 
ing that the making of reports available to us would inhibit the free 
expression of opinions, conclusions, and recommendations any more 
than in reporting facts. 

It has been our experience that when people feel they have good 
reasons or bases for expressing opinions, conclusions, and facts, they 
are not normally reticent in expressing them whether the report is to 
be made available to the General Accounting Office or not. It would 
seem that the only possible fear they could have would be one of re- 
prisal from higher administration levels, and this certainly can be 
dealt with by the Department. 

For those opinions, conclusions, and recommendations which are 
made without reason and confidence by the person making them, we 
doubt that they have any real value. We believe irresponsible state- 
ments would not be considered by the departments as appropriate ma- 
terial for reports unless, of course, such statements were included for 
purposes other than representing them as sound conclusions. 

As a matter of fact, it would seem probable that any refinements re- 
sulting from making such reports available to the General Account- 
ing Office would make them serve a more useful purpose. 

Although it is possible that some individuals may be disposed to 
soften criticism, avoid doubtful matters, and generally be more re- 
strained if documents prepared by them are required to be made avail- 
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able to the General Accounting Office, we doubt any appreciable num- 
ber would be affected. _ 

Senator Ervin. The General Accounting Office, as I understand it, 
is a part of the legislative branch of the Government rather than of 
the executive ? 

Mr. Ketter. That is correct. 

Senator Ervin. We sometimes boast that Congress has the power of 
the purse under the Constitution, but some of the experiences that the 
General Accounting Office has had with ICA would seem to indicate 
that that is probably a boast which, in certain areas, has very little 
validity to it. 

Mr. Ketier. We certainly have had a problem on access to infor- 
mation. The question of access to information, insofar as the General 
Accounting Office is concerned, has become more acute in the last 2 or 
3 years than at anytime in the past. : 

In my opinion there are two reasons. I feel that in the last 2 or 3 
years, we have been reaching into and probing some of the more sensi- 
tive programs in the defense area, and in the foreign aid area. 

Secondly, the claim of executive privilege has been raised quite 
often in different areas in the last few years. The claim of executive 
privilege, through the years, has arisen and subsided. It has become 
acute from time to time since the beginning of our Government. 

There is one particular point in our case which distinguishes it from 
any other case of executive privilege. In our case we have a specific 
law which says, in effect, that the Comptroller General shall have ac- 
cess to any information of the executive departments that he needs, to 
carry out the work of his office. 

I have examined the legislative history of the 1921 act very care- 
fully, and no question of executive privilege was raised at the time the 
legislation was under consideration. 

Consequently, I think it quite clear the Congress intended that the 
General Accounting Office should, and would, have access to all in- 
formation that it needed to carry out its duties and responsibilities. 

As I pointed out in my statement, the first act was vetoed by Presi- 
dent Wilson but executive privilege was not the basis. It was a ques- 
tion as to whether the President should have power to remove the 
Comptroller General. 

I would like to add one thing more, Mr. Chairman: In an opinion 
of the Attorney General in 1925 a question was raised by the then 
War Department as to whether the Comptroller General had a right 
to obtain certain information in connection with the award of the 
contract. The Secretary of War submitted the question to the Attor- 
ney General for an opinion. 

The opinion of the Attorney General is reported in 34 Opinions of 
the Attorney General at page 446. The substance of the Attorney 
General’s reply is as follows: 


It will be observed that the Comptroller General states that this requirement 
is made necessary— 


and that was a requirement for information— 


in order that a satisfactory audit may be made. What papers or data he should 
have to make such an audit would seem to be a matter solely for his determina- 
tion. Moreover, section 313 of the Budget and Accounting Act provides— 


and then he quotes section 313 of the Act. 
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Senator Ervin. It might be well if you could su 

of the Attorney General’s opinion for the record. 
Mr. Ketter. Yes, sir; I would be glad to, Mr. Chairman. 
(The document referred to follows :) 


pply us witha copy 


[34 Op. Atty. Gen. 446] 


DEPARTMENT OF JUSTICE, 
Marc g 
The SECRETARY OF WAR. arch 21, 1926. 

Size: Your letter of January 2, 1925, states that under a decision of the Comp. 
troller General your Department is called upon by the General Accounting Office 
to furnish information relative to contracts showing that the lowest bid was 
accepted or, if otherwise, a detailed statement of the reasons for accepting other 
than the lowest bid. 

The decision referred to is that of March 8, 1924 (3 Dec. Comp. Gen. 604) 
In it reference is made to the statute providing that all contracts requiring the 
advance of money or in any manner connected with the settlement of public 
accounts shall be deposited in the General Accounting Office (R.S. 3743, sec, 
304, Budget and Accounting Act of June 10, 1921, 42 Stat. 24), and it was said 
(p. 605) : 

“The requirement of section 3743, Revised Statutes, as amended, that all con- 
tracts shall promptly be deposited in this office is obviously for the purposes 
of a satisfactory audit of the expenditures thereto, and in connection therewith 
it is competent for this office to prescribe the papers which shall constitute or 
accompany the contracts to be so deposited. 

“The acceptance by an administrative officer of other than the lowest bid 
would ordinarily not be questioned if the reasons assigned for that action appear 
satisfactory, but the action in that respect by administrative officers is not con- 
clusive on the accounting office. It appears, therefore, that a satisfactory audit 
of expenditures, whether pursuant to formal or informal contracts, requires at 
least an affirmative showing that the lowest bid was accepted or, if otherwise, 
a detailed statement of the reasons for accepting other than the lowest bid.” 

You request an opinion ‘‘as to whether, according to law,” you are bound to 
furnish this information. 

It will be observed that the Comptroller General states that this requirement 
is made necessary in order that a satisfactory audit may be made. What papers 
or data he should have to make such an audit would seem to be a matter solely 
for his determination. Moreover, section 313 of the Budget and Accounting Act 
provides (p. 26) : 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his 
assistants or employees, when duly authorized by him, shall, for the purpose of 
securing such information, have access to and the right to examine any books, 
documents, papers, or records of any such department or establishment. * * * 

“Respectfully, 
“JoHN G. SARGENT.” 

[Italics supplied. } 

Senator O’Manoney. Mr. Chairman, may I ask a question? 

Senator Ervin. Yes, Senator O'Mahoney. , 

Senator O’Manoney. Mr. Keller, has this report been submitted 
by you to this committee with the approval of Mr. Campbell ? 

Mr. Ketuer. Yes, sir. 

Senator O’Manoney. I beg your pardon ¢ 

Mr. Ketier. You mean my testimony this morning ‘ 

Senator O’Manoney. Yes. 

Mr. Ketter. Yes, sir; it has his complete approval and endorse- 
ment. ; , \ 

Senator O’Manoney. You speak in your testimony of the General 
Accounting Office having called these matters to the attention of 
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appropriate committees of the Congress. I assume you have made 
these facts available to committees of both the House and the Senate? 

Mr. Ketter. Yes, that is correct. 

Senator O’Manoney. Would you name them, please? 

Mr. Ketter. Appropriations, Government Operations 

Senator O’Manonry. I was wondering whether you had sent it to 
the Appropriations Committee. 

Mr. Ke.ier. Government Operations, Armed Services where the 
military departments are involved; the Foreign Affairs Committees 
of Congress where ICA is involved. The same would be true on both 
sides. 

Senator O’Manoney. I notice your reference here te some of the 
foreign aid problems which have arisen and concerning which you 
have received no reports. 

I notice Mr. Staples at the table with you. 

Mr. Ketier. Mr. Staples is our expert in that area. 

Senator O’Manonry. I recently asked the General Accounting Of- 
fice for some information with respect to the foreign currencies held 
by the International Cooperation Administration “which have been 
received in return for agricultural surpluses, and from the expendi- 
tures of the Development Loan Fund. 

The situation set forth in a public report of the International Co- 
operation Administration is to the effect that money appropriated 
by Congress from the Treasury of the United States, in other words, 
American dollars, has been expended in these two operations in re- 
turn for the food surpluses transmitted to foreign countries, and in 
payment therefor we have received foreign currencies, namely, the 
paper money of the foreign states, and also we have received agree- 
ments from some of these states to repay development loans in foreign 
currencies. 

For example, there was the case of a Development Loan Fund to the 
Government of Taiwan to build, or help to build, a multiple-purpose 
water conservation dam on the Island of Taiwan or Formosa, as it 
is popularly called. 

The announcement of the Development Loan Fund through the 
State Department which was made, as I recall, probably last October, 
contained the information that the loan amounted to $21.5 million, 
that it would be repaid in principal and interest over a period of some 
30 or 35 years, the interest rate being 314 percent, and the payments 
being made in the paper currency of Chiang Kai-shek. This is typical 
of the loans that are being made. 

The report of the International Cooperation Administration 
showed that as of December 31, 1957, the United States held foreign 
currencies of the equivalent value of some $214 billion, as I recall. 

It was clear that this money could not be spent in the countries 
which issued it without the consent of the countries that issued it, 
because of the fear that it would cause inflation. 

In other words, we could not, the United States could not, spend 
this foreign currency in the country to which the surplus food had 
been sold without the consent of that country and, of course, we could 
not use that $214 billion of foreign currency to pay the interest on 


the United States national debt or pay any principal or any loan that 
the United States has made. 
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Are these facts which I have recited substantially correct? 

Mr. Sraptes. They are substantially correct, Senator. I am not 
familiar with the details of the recent development loan to Taiwan; 
I am familiar with that project, and I understood there was a loan 
in progress. 

I am not familiar with the details on that, but I assume what you 
have said is correct. 

Senator O’Manonery. Mr. Chairman, I am going to ask permission 
to insert in the record the Department of State announcement with 
respect to that loan. 

But what I would like to inquire about is, have you sought to make 
a broad investigation of these expenditures? Has the General Ac- 
counting Office gone into them at all ? 

Mr. Srapies. We have gone into it in various ways, Senator, and 
many others have gone into it, too. 

[ recall the occasion when I went up to see you and furnished you 
with that report that you referred to before, which was made by a 
special team appointed by the Director of ICA to make an examina- 
tion of the whole situation of foreign currencies. 

It is one of the more acute problems in our foreign affairs, which 
is engaging the attention of the State Department, the Treasury, 
and ICA. 

Just how the problem can be solved is one of the stumbling blocks, 
and even that team did not come up with any real solid answers. 
Just what we are going to do about this accumulation of local cur- 
rencies in various foreign countries is a big problem. 

We have gone into it; we have measured it and looked at it from 
the standpoint of the statutes governing it, and everything that has 
been done has been in accordance with the statutes. 

Now, the problem is what to do with these foreign currencies. I 
might observe at this point, too, that the creation and the activities 
of the Development Loan Fund by virtue of the repayment of loans, 
both principal and interest in local currency, is going to aggravate 
the problem of the accumulating large balances. 

Senator O’Manoney. The accumulation is proceeding—— 

Mr. Sraptes. It is progressively getting higher and_higher, and 
what to do with the local currencies—— 

Senator O’Manoney. The present budget submitted to Congress this 
year asked for $750 million for the Development Loan Fund as against 
$500 million which was appropriated for fiscal 1959. 

The present budget also requests an additional appropriation of 
$225 million for the Development Loan Fund to be allocated to fiscal 
1959, making the total appropriation for 1959, if it is granted by Con- 

. gress, $725 million, with the new request at $750 million. 

But my point in referring to these matters was merely preliminary 
to my question about the refusal of Government agencies involved to 
give any information with respect to Pakistan and the other coun- 
tries that you mentioned here on pages 17 and 18. 

We previously submitted— 

Iam reading from your statement, the bottom of page 17— 


We previously submitted a summary of our findings on Pakistan on February 
9, 1959, to the House Foreign Affairs Committee and the International Opera- 
tions Subcommittee, House Committee on Government Operations. The agency 
also has withheld from our examination several evaluation reports pertaining 
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to country aid programs currently under examination by us and on which re- 
rts to the Congress are in process. These evaluations concern India, Bolivia, 
Brazil, and Guatemala. 

Mr. Sraptes. That is correct. 

Senator O’Manonery. Have there been other investigations by the 
General Accounting Office? 

Mr. Srapies. Well, we also referred to the reports on Laos. 

Senator O’Manoney. I mean current reports. 

Mr. Stapies. No, we do not have any of the current reports. Those 
are the ones we are currently working on, and what we do, Senator, 
is as we undertake the examination of a specific country program 
we inquire as to all available material that the agency has in connec- 
tion with that country, and if they have made an evaluation report 

Senator O’Manoney. Do you send your agents to these foreign 
countries ? 

Mr. Srartes. Generally we do; yes, sir. 

Senator O’Manoney. Has your right to go into these countries to 
make the investigation ever been challenged ? 

Mr. Sraptes. No, sir; it has not. 

Senator O’Manoney. The only challenge is to the delivery of docu- 
ments which you asked for? 

Mr. Srapvies. The delivery of these evaluation reports, specifically 
the evaluation reports that are especially labeled and noted here in our 
statement. 

Senator O’Manonry. Well, I think that, perhaps, it would be proper 
for me to remark for the record, Mr. Chairman, that when the De- 
velopment Loan Fund was first set up the Mutual Security Act con- 
tained an illustration of the looseness with which Congress sometimes 
approaches these problems. 

The provision was made in that law that a report should be made 
to Congress—this is the first law, the law of 1957, I think—that a re- 
port should be made to the Congress on every loan, but after it had 
been committed, not before; and when, in the last session of Congress, 
the extension or modification of the act was requested, it went so far 
as to provide to eliminate that report on each project after it had 
been committed, to provide that there should be no report until the 
President made his final report for the year. 

So that we have here a clear instance of the appropriation of 
American dollars to enable this country to send food to nations which 
need it, to people who need it, but under a law passed by Congress 
at the request of the State Department, I may say, which denies the 
Congress any information with respect to the loans before they are 
made, and which now apparently denies to the General Accounting 
Office the right to get the reports on evaluation which it needs to 
carry out the provisions of the act by which it was established. 

Senator Ervin. All of which sustains the point made by Senator 
Hruska, in which you concur and in which I agreed, that the Congress 
itself is abdicating its functions and whittling away its own powers by 
delegating them ? 

Senator O’Manonry. That, I regret to say, is very true. 

Senator Ervin. Senator, have you finished your questions ? 

Senator O’Manonry. Yes, Mr. Chairman. 

40377 O—59—pt. 15 
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Mr. Ketter. Continuing my statement—we do not believe respon- 
sible employees carrying out the Government’s programs, particularly 
that of national defense, would withhold any reasonably based opin. 
ions, conclusions, or recommendations which they considered import- 
ant or useful in evaluating the program being conducted. 

The size and complexity of present day activities require that. the 
myriad facts be boiled down into usable form—frequently in the form 
of oy mee oraer and considered opinions, conclusions, and recommenda- 
tions by knowledgeable employees and experts. 

A sharp distinction between these and facts is difficult and illogical 
for the purpose of reaching an understanding of the conditions and 
the actions taken or recommended with respect to such conditions. 
Also, these opinions, conclusions, and recommendations are so inter- 
woven with the facts among the agency’s records and reports that it 
becomes impractical to physically segregate them. 

Thus, in actual practice, entire documents will be withheld to avoid 
disclosing the opinions, conclusions, and recommendations. There is 
an incentive to withhold any information which serves to evaluate, 
particularly that of an adverse nature, whether that information be 
“fact” or opinion, conclusion, or recommendation. 

The opinions, conclusions, and recommendations of the individuals 
engaged in a program are an essential and integral part of operations, 
The direction and execution of a program must necessarily consider 
these factors. 

The individuals actually conducting the program are normally more 
familiar with the program and the manner in which it is actually 
operating than anyone else and ordinarily are the most authoritative 
sources of information available. Consequently, their views, opinions, 
conclusions and recommendations are sought not only in making 
internal reviews, but also in the performance of our independent ex- 
aminations. 

The denial] of our access to compilations of such data and the in- 
ternal evaluations of the operations, deprive us of data already ac- 
cumlated at the taxpayers’ expense. Moreover, it impairs our efforts 
to independently obtain the same or similar data. Because of the 
formal denial of reports, operating components feel required to also 
withhold other information, to screen other documents and to be 
reticent in discussions with us for fear of official disfavor. 

Whether intended or not, the practical effect is to thwart the will 
of Congress by a systematic withholding of information which is 
expressly required by law to be furnished. 

It seems clear that (1) the Congress, in enacting the statutes es- 
tablishing the GAO and delineating its functions, intended that we 
have complete access to all reports, records and information available 
to the agencies bearing on the proper discharge of our responsibilities, 
and (2) that reports, records and other data relating to the internal 
review and control aspects of agencies’ operations are elements of 
their management responsibilities and, therefore, are essential to our 
evaluation of the effectiveness, efficiency and economy with which the 
agencies have discharged those responsibilities under programs auth- 
orized by the Congress. 

It would seem equally apparent that there is no real basis for be- 
lieving that making available to us the full content of reports, in- 
cluding conclusions and recommendations, would inhibit the free ex- 
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ression of such conclusions and recommendations, any more than 
it does in respect to the furnishing of facts from such reports. 

As a matter of fact, our experience has been to the contrary during 
the period preceding the raising of the present issues, and continues 
to be so in regard to those internal review and control reports which 
still are being funished us. It would seem more logical, perhaps, to 
suppose that those with nothing to hide have nothing to fear by fully 
opening their reports and records to us. 

In conclusion, Mr. Chairman, we are sure you will agree that with- 
holding information permits concealment of adverse conditions by 
those basically responsible. It also permits delay and laxity in ac- 
complishing improvements. The denial by any official, or by any org- 
anization, of information developed in internal reviews, and the prac- 
tice of screening, editing and censoring other pertinent data in the 
possession of the department before releasing it to Government offi- 
cials properly concerned, severaly hampers any external review or 
independent consideration of the effectiveness and efficiency of the 
activities. 

At the very least these practices, which are interrelated, result in 

reatly increased costs of external reviews representing an unjusti- 
fable waste of the taxpayer’s money. 

We cannot fully discharge our statutory responsibilities without full 
access to all information in the possession of a department which forms 
the basis for the formulation, development and execution of Govern- 
ment programs. The determination that such programs are being 
effectively, efficiently, and economically administered by independent 
and impartial examinations, as envisioned by the Congress in provid- 
ing the statutory authority to the General Accounting Office in mak- 
ing such reviews, can not be accomplished otherwise. 

Senator Ervin. The Chair has observed that Senator McCarthy has 
entered the committee room. Senator, the committee would be glad 
for you to come up and sit with the committee if you desire to do so. 

Senator O’Mahoney, do you have any questions? 

Mr. Ketuer. If I may add one thing, Mr. Chairman, I want the 
committee to understand that in our requests for records and informa- 
tion made upon the various departments, we do not make these re- 
quests indiscriminantly. 

We have no trouble at all, for example, in agreeing with the De- 
partment of Defense people that we have no need of investigative 
reports dealing with personnel and criminal matters except on a an 
rare occasion. In those cases we are willing to take our case up wit 
the appropriate Secretary or Assistant Secretary. 

We do not want access to the very secret war plans of the Military 
departments. 

Senator Ervin. Senator O’Mahoney, do you have any questions? 

Senator O’Manoney. Mr. Chairman, I was interrupted by a mem- 
ber of my staff, so I thought that I would wait until Mr. Keller had 
finished his statement, otherwise I would have asked him questions 
before. 

I would like to ask you, Mr. Keller, to turn to page 7 of your state- 
ment. 

There you read two paragraphs, paragraphs 3 and 4, which come 
from the directive of the Department of Defense. They are officially 
labled ITI.B.3 and III.B.4. 
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You read them, and it is not necessary for us to read them again, but 
they were recited, and you said, after reciting them, that these specific 
provisions were included in the Department of Defense Directive No 
(650.1 “over our objections.” ; 

To whom did you make these objections ? 

Mr. Ketter. The objections were made preliminarily, Senator, dur. 
ing a series of negotiations which we had with the Department of De. 
fense people during the spring of 1958. 

Senator O’Manoney. Who are these people ? 

Mr. Keuter. I was one of the negotiators for the General Account. 
ing Office. Mr. Powers, on my right, was another. 

The negotiators for the Department of Defense were Mr. Robert 
Dechert, the general counsel for the Department of Defense, and 
Mr. Edward M. Roney, who is on the staff of Mr. Dechert’s office, 

On June 26—— 

Senator O’Manoney. What was Mr. Roney’s position ? 

Mr. Ketter. He is Deputy Assistant General Counsel for fiscal 
matters. 

Senator O’Manoney. Was Mr. Dechert present ? 

Mr. Ketter. Sir? 

Senator O’Manonry. Was Mr. Dechert present ? 

Mr. Ketier. At most of the meetings; yes, sir. 

Senator O’Manoney. I did not hear the answer. 

Mr. Ketter. At most of the meetings, Senator. 

Senator O’Manoney. Was any Secretary present ? 

Mr. Ketter. No, sir. 

On June 26, 1958,)* the Comptroller General addressed a letter to 
the Secretary of Defense objecting to the inclusion of these provisions 
in the directive. Notwithstanding our objections, the directive was 
issued on July 9, 1958. 

Senator O’Manonry. You still object to these provisions? 

Mr. Ketter. Yes, sir; and I can be, if you would like, more specific 
as to just why. 

As I mentioned, we do not request access to purely investigative 
reports dealing in criminal or personnel matters. 

But we do think that a report made by the Inspector General, which, 
is a management review report and a part of the internal review sys- 
tem of the agency, should be made available to the General Account- 
ing Office. 

We have access to reports made by the internal auditors, and in 
many areas the Inspector General’s organization and the internal 
auditors are performing the same type of work. 

I think it is very important to point out that the Inspector General 
operates in two areas: one, the pure investigative security area; the 
other, the inspection area. 

Senator O’Manoney. The operations of the internal auditing team 
and of the Inspector General are carried on for the purpose of pre- 
venting the waste of appropriated funds. Isn’t that one of the 
purposes ? 

Mr. Keer. Yes, sir; and to point out any conditions which would 
improve the management and the effectiveness of the Department, J 


14The text of the June 26. 1958, letter from the Comptroller General to the Secretary 
of Defense is set forth as exhibit No. 23 at p. 324 of the appendix. 
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would like to point out that Congress, in enacting the Budget and 
Accounting Act of 1950, wneaetbed tn section 117(a) (31 U.S.C. 67) 

that the Comptroller General, in determination of auditing procedures 

to be followed and the extent of examination of vouchers and other 

documents, shall give due regard to the generally accepted principles 

of auditing, including consideration of the effectiveness of account- 

ing organizations and systems, internal audit and control, and related 

administrative practices of the agency. 

The purpose of section 117(a) was to tell the Comptroller General, 
“Don’t try to duplicate everything but take into consideration when 
you are making your audits the internal audits, evaluations, and re- 

orts when you are conducting your own audit.” 

Senator O’Manoney. Is it not a matter of fact that the General 
Accounting Office made a rather intensive study of the mutual secu- 
rity program under which arms and other military material were 
furnished to various countries in Europe and Asia ? 

Mr. Ketier. That is correct. 

Mr. Powers has had the responsibility for the auditing of the mili- 
tary assistance program. 

Senator O’Manonry. Yes, Mr. Powers. That was done in 1957, 
was it not ? 

Mr. Powers. Yes, sir; and also later in 1958, and we have addi- 
tional audit programs that are also in process for which reports are 
being prepared. 

Senator O’Manoney. You filed a report with the Congress in 
January of this year which dealt, in part, with some of these examl- 
nations ? 

Mr. Powers. Yes, sir. 

Senator O’Manoney. Is it not a fact that among the findings that 
were made on the part of the General Accounting Office was that 
equipment was furnished to some countries in great excess over the 
capacity of those countries to use ? 

Mr. Powers. Or effectively maintain. 

Senator O’Manoney. Or effectively maintain. 

Mr. Powers. Yes, sir. 

Senator O’Manoney. That finding was made? 

Mr. Powers. Yes, sir. 

Senator O’Manoney. Was it not found also that while military 
equipment thus supplied to one country was not being used, another 
country would make an application and new material of the same 
character would be supplied, and again it would be found to be sur- 
plus to the use and the capacity of that country ? 

Mr. *Powers. I think that is_ substantially correct, Senator 
O’Mahoney. 

Senator O’Manoney. Is it not a fact that you made these reports 
both to the Defense Department and to Congress, and that some 
changes were made by the Defense Department ? 

Mr. Powers. Yes, sir. 

Senator O’Manonery. To improve the situation ? 

Mr. Powers. Yes, sir. 

Senator O’Manonry. Is it not a fact that these investigations of 
the General Accounting Office did result in a saving of considerable 
sums ? 

Mr. Powers. That is my opinion; yes, sir. 
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Senator O’Manoney. In other words, steps were taken by the De. 
fense Department to make the changes that you recommended? 

Mr. Powers. Yes, sir. 

I might add also that they have strengthened their own internal 
reviews as a result of our findings. 

Senator O’Manoney. But the job has not been perfected as yet? 

Mr. Powers. Well, they currently are making a worldwide audit 
of the military assistance program and, as you will recall in our re- 
port to the Congress, that was one of the recommendations we made 
to the Department of Defense. 

Senator O’Manonry. Was not this report made to Congress and to 
the Defense Department before the denials of access to information 
which were recited by Mr. Keller in his testimony here this morning} 

Mr. Powers. Some of those reviews, yes, sir. Others were in course 
when the particular problem with the Defense Department became 
more severe and, of course, more recently we still have audits going on 
in these particular countries and programs. 

Senator O’Manoney. Before these obstacles were set up by the Navy 
Department and the Air Force which were recited by Mr. Keller 
this morning, you had conducted investigations without such obstacles 
and you obtained beneficial results ? 

Mr. Powers. In my opinion that is correct. I might add, sir, that 
up to the point in time we submitted our report to Congress, I am 
not aware of a single instance in which we were denied any internal 
information in the Department of Defense, Military Departments, and 
in various countries throughout the world, including the military as- 
sistance advisory groups of any types of internal review reports, doc- 
uments, papers, records, and so forth. 

Senator O’Manoney. Is it not reasonable to assume that if the De- 
partment of Defense did not erect these obstacles to your investiga- 
tions, the General Accounting Office would be able to continue to save 
the dollars of the U.S. Treasury ? 

Mr. Powers. I think that is a very reasonable assumption, Senator. 

Senator O’Manoney. Thank you very much. That is all, Mr. 
Chairman. 

Senator Ervin. Senator Hruska, do you have any questions? 

Senator Hruska. Mr. Keller, in your statement here, which is an 
excellent one and I am very appreciative of your preparation and de- 
livery of it, may I ask, am I correct in my reading of it and in my 
hearing of it, that you deal with examples of difficulties you have had 
with the Air Force and the Navy and the ICA ? 

Mr. Ketter. They are three specific examples, Senator. 

Senator Hruska. They are the three specific examples. 

Is there any special reason why you have not included any reference 
to the Department of the Army ? 

Mr. Ketter. Yes, sir. 

In 1957 we worked out an agreement with the Department of the 
Army which, in our opinion, was satisfactory. 

To my knowledge we had no trouble with the Department of the 
Army in obtaining the information that we considered necessary. 

I am not able to predict what will happen as a result of the directive 
of July 9, 1958, insofar as the Army is concerned. 
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The July 9 directive directs the military departments to issue sup- 
plementary regulations to carry out the overall defense directive. 

Now, the overall defense directive is a departure from the Army 
agreement which we worked out. — 

I assume the new Army directive when issued will follow the July 
9, 1958, directive issued by the Secretary of Defense and, therefore, 
the Army policy will become more restrictive than it has been in the 
past. " : 

Senator Hruska. Mr. Keller, that subject of the Department of the 
Army agreement which you made was canvassed by the Comptroller 
General—I do not know if he appeared personally or not—in the 
House hearings before the Government Operations Committee in 
November of 1958, I think, but at any rate 

Mr. Keuier. That is right. 

Senator Hruska (continuing). In the appendix exhibit VIII A 
there is a letter from the Comptroller General directed to Congressman 
Moss, chairman of the special committee, and there are attached to 
that letter a number of exhibits, and also an appendix or two. 

Now, in that collection of exhibits is included exhibit VIII which 
consists of a memorandum erttitled “Guidelines Relative to General 
Accounting Office Comprehensive Audits.” 

If you have a copy of that, you will find that on page 3891. I notice 
on page 3892 of that report that there are paragraphs 8 and 9 dealing 
with the material which will be made available to the Comptroller 
General. 

In those paragraphs I further notice that there is the distinction 
made between investigative reports to which you referred and the 
internal audit reports. That is correct, is it not? 

Mr. Kewuer. That is correct, sir. 

Senator Hruska. So the testimony which you gave here earlier 
today substantially reflected paragraphs 8 and 9 as contained in these 
guidelines to which I refer? 

Mr. Ketter. That is correct, as contrasted with paragraphs 3 and 4 
of the Defense directive. 

Senator Hruska. Am I correct in that ? 

Mr. Kevier. Yes, sir. 

You understand, Senator, there is a difference between paragraphs 
and 4 in the new directive and 8 and 9 of the old Army directive. 
Senator Hruska. Precisely; and that is very readily apparent from 
the language of the two. In fact they say so expressly in paragraph 3 
that such reports, in one instance such reports may be summaries, and 
summaries may be furnished, and so on, which is not true in para- 
graph 9 of the guidelines that were issued last August. 

Mr. Ketter. That is true. 

In fact, of the guidelines issued by the Army, there was no restric- 
tion on summaries at all. In other words, they could be furnished. 
If we wanted a complete investigation report, as distinguished from an 
Inspection report, we would take the matter up with an Assistant 
Secretary. 





) 








68 


EXECUTIVE PRIVILEGE 


Senator Hruska. I would like to read from page 3886 of that report, 
which is the memorandum of the Comptroller General on this sub. 
ject. It reads as follows: 

Representative of the Department of Defense and Department of Army as. 
sured us that all inspections, surveys, and internal review types of reports as 
distinguished from the investigative type would be readily available to oy 
representatives under the directive to be issued by the Department of Army— 
and then this very significant sentence : 


It was further indicated that the Department of Defense would make this 
procedure uniform throughout the three military departments. 

Now then, did you have any negotiations or conferences with repre- 
sentatives of the Department of Defense or the Army, Navy, or Air 
Force after August 1957 or 1958 on this subject ? 

Mr. Kewier. Yes, sir; there were several letters and conferences on 
the subject, partic ularly in the spring of 1958. 

There was a shift, at least in my opinion, in the position of the De- 
partment of Defense between the time of the Army directive in 1957 
and the Defense directive in 1958. 

Senator Hruska. Was their attention called to these assurances 
that were made back there in August that this same set of rules would 
be extended to the other two Departments of the Department of 
Defense ? 

Mr. Keutier. Yes, Senator. Our negotiations covered this point, 
but we were not able to prevail. 

Senator Hruska. You were not able to prevail ? 

Did they offer any explanation for the shift of policy in that regard 
or the decision ? 

Mr. Ketter. I cannot answer that precisely but I would say this, 
that in March 1958, a tentative draft was agreed on between the nego- 
tiators. This draft followed quite closely to the Army directive of 
1957 

The Assis‘ant Secretary of Defense, Comptroller W. J. McNeil sub- 
mitted the draft to the Comptroller General stating it was his under- 
standing that our representatives have worked this out and it was 

satisfactory to the Comptroller General. 

The Comptroller General on March 21, 1958 (see exhibit No, 24 
at p. 324 of the appendix) replied that he thought the proposal would 
be satisfactory; he was willing to try it, but if for any reason the 
procedures did not work out he reserved the right to reopen the 
question. 

Between that time and July 1958, when the final directive was is- 
sued, there was a shift in position of the Department of Defense. I 
personally cannot explain why the rae shifted. 

Senator Hruska. A little bit ago I did make an error. It was 
not August 1958, in which the cuidelines were issued; it was August 
1957 

Mr. Ketier. 1957; that is right. 

(Senator Ervin left the committee room at this point. Senator 
O’Mahoney is now presiding.) 

Senator O’Manoney (presiding). You may proceed, Senator. 

Senator Hruska. Now, has any other committee, to your knowl- 
edge—we probably should know, but maybe you were called upon to 
testify—has any other committee followed up on the letters and the 
communications which were addressed to them on this subject ? 





Mr 
Sel 
on th 
Mr 
ings. 
mitt 
deni 
ball 
Se 
M 

Si 
arm 
M 
Gol 
S 

it is 
lig! 
hav 
sen 
Al 
ma 

; 


4 


ag’ 
an 
to 
co 
H 
fs 





ort, 


sub- 


as. 


S as 
our 
is 


this 


T' e- 


\ir 
on 


Je- 


57 
25 


of 


EXECUTIVE PRIVILEGE 69 





Mr. Ketier. At this point 

Senator Hruska. Addressed to them by the Comptroller General 
on this subject 4 

Mr. Ketter. At this point, Senator, one committee has held hear- 
ings. Hearings were held by the Government Information Subcom- 
mittee of the ~ House Committee on Government Operations, on the 
denial of the report made by the Air Force Inspector General on the 
ballistic missile program. 

Senator Hruska. Were you present at those hearings? 

Mr. Keuver. Yes, sir; I was. 

Senator Hruska. Do you recall whether representatives of the 
armed services were present and testified at those hearings? 

Mr. Ketxter. Mr. Douglas, Secretary of the Air Force, and Mr. 
(Golden, General Counsel of the Air Force, testified. 

Senator Hruska. Mr. Chairman, may I inquire of counsel whether 
it is contemplated to call representatives of the Armed Forces for en- 
lightenment on this subject and for their comments? After all we 
have one viewpoint here. Is it contemplated that we will call repre- 
sentatives of the Department of Defense and the Army, Navy, and 
Air Force and the ICA for the purpose of getting additional infor- 
mation ? 

Mr. StaYMANn. Yes, sir. 

As I indicated to you informally in our conversation a few minutes 
ago, we wanted to hear the General Accounting Office first as the eyes 
and ears of Congress itself, and then proce eed to hear the positions 
to be made by the executive departments and agencies that have been 
covered here, today. We had not at that time contemplated, Senator 
Hruska, going into the Army matter because that seemed to be satis- 
factorily handled, but there is no reason why we could not reexamine 
that, too. 

We intended to question the Air Force, the Navy and the ICA. 

Senator Hruska. One reason I wanted to bring out the Army part 
of this was this: That earlier in the morning we had some very fine 
testimony from Professor Bishop, and I referred to the Army situa- 
tion. At least I intended to, and I do not know whether I designated 
it properly or not—I referred to that situation as an example whereby 
this matter of confidential information and executive privilege can 
be adjusted properly by regulation on a totally satisfactory basis, as- 
suming good faith on the part of both parties, and apparently for 
some reason we have had a withdrawal by the Department of Defense 
from the position that is set out in those guidelines. 

I think, as one member of this committee, I should like to know 
why they receded from that position. 

Earlier, also, the present chairman of this committee, the Senator 
from Wyoming, referred to the ICA program. I suppose we could 
get into a very extended discussion on that subject. 

Senator O’Mahoney, I have indicated my way of dealing with that 
whole problem by consistently voting against foreign aid or mutual 
security appropriations and this is one of the reasons why. The 
program is so far removed from the control of the Congress that it is 
not even funny, and here we have a confirmation further of that very 
thing when they refuse to allow the agency of the Congress to inquire 
into the matter, which is made possible only because we loosen the 
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pursestrings and throw these billions at them and allow them to do 
pretty much as they want to with them. 

That is one way of dealing with the situation. Unhappily there 
are not enough votes that go that way to affect that issue. 

Senator O’Manoney. If I may interrupt the Senator, I will say 
that I think the reason for it is that Members of Congress are all ver 
busy with terribly complex problems and they do not have the time to 
make as many protests as should be made. 

For my part, I think it is so important that we should do it in a 
very consistent and an efficient way, and when we have executive ses- 
sions of this committee I will be very glad to make suggestions along 
that line, as I know the Senator from Nebraska will. 

For example, in the famous Teapot Dome case, when officials of the 
Government at the secretarial level were charged with improperly and 
corruptly giving a lease upon the Teapot Dome and on Elk Hills, as 
I remember it later, this plea of executive privilege was made in the 
court. 

Of course, in this case the charge was corruption and deceit, and a 
crime, and the court held plainly that the plea could not be recognized 
where the issue involved a crime or fraud. 

The reason for the establishment of the General Accounting Office 
was to prevent fraud, to keep the expenditures of the people’s money 
on such a high, clean level that there would not be any fraud, and any 
regulations which are drafted by any agency of the Government 
authorized to spend money appropriated to it should not be per- 
mitted, in my judgment, to use this executive privilege. 

Some have called this the executive fifth amendment. 

Senator Hruska. Am I correct in my recollection of the Teapot 
Dome case that the assertion was made by the defendant in the case 
and not by the Government ? 

Senator O’Manoney. That is right. 

Senator Hruska. The Government, in fact, wanted to adduce the 
testimony, and the objection was raised not by the executive but by a 
man who had betrayed his trust of office, and was later found guilty 
and put in prison. 

Senator O’Manoney. No question about that. 

Senator Hruska. On the other hand, I would not want the record 
to indicate that ICA has been doing anything illegal, apparently 
not. The piling up of these $214 billion without the ability to spend 
it unless the country says so is something that is perfectly in accord 
with the laws that have been passed by this Congress. 

But here is a question I would like to ask you, Mr. Keller: You 
have repeatedly referred to the budget act of 1921, and later of the, 
what is it, the 1950 or 1951 act ? 

Mr. Ketrer. 1950. 

Senator Hruska. The 1921 act directs that the Comptroller Gen- 
eral and the General Accounting Office shall have access to all of these 
records. 

Now then, would you have an opinion as to the constitutionality of 
that law in the light of these many decades of the assertion of execu- 
tive privilege along lines which you have already outlined here? 

Mr. Ketter. Senator, I do not profess to be a constitutional lawyer. 
I think we have here a very plain and clear statute enacted by the 
Congress, and signed by the President without any protest on that 
point. 
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We also are faced with a situation, which I think everybody con- 
cedes, that the precise question of whether executive privilege exists 
between the branches of Government has not been decided by the 
courts. 

My position is, as General Counsel to the General Accounting 
Office, that we read the 1921 act as it is written by the Congress, and 
in the absence of a judicial determination to the contrary we have the 
right under that act to ask for and receive any information that we 
feel is necessary to carry out our duties. 

Senator Hruska. I think, before I get to my next question, I would 
think the General Accounting Office is to be highly commended for 
the fashion in which it has gone not only by the law by which it was 
created, but also by the obviously good faith efforts to work it out 
on the basis of a regulation which would do justice to both branches 
of the Government. 

However, in reference to the part of the law being signed by the 
President without regard to a protest, he also did not make any state- 
ments saying he is receding. Neither in 1921 nor in 1950 did the 
President indicate he is receding from his position that the executive 
privilege does exist and that he will continue to avail himself of it. 

Mr. Ketier. No, sir. 

Senator O’Manoney. May I interrupt at this point, Senator? 

Senator Hruska. Certainly. 

Senator O’Manonry. I want to point out that the testimony of Mr. 
Powers this morning indicates that the obstacles to which the counsel 
of the General Accounting Office has been testifying have been recently 
established after, according to Mr. Powers, the fact. There have never 
been instances of this kind before, and complete access has been 
allowed to the books and papers of the Defense Department in the in- 
vestigation of the mutual security supplies of military procurement. 

Senator Hruska. Of course, we will have to go into the situation 
and find out how many times in the last 15 years requests had been 
made. Maybe they did not start earlier. Can you enlighten us on 
that ? 

Mr. Powers. Yes. Senator, and Mr. Chairman, I was addressing 
myself, in response to the acting chairman’s question to our requests 
for information relating to the military assistance program 

Senator O’Manoney. Yes. 

Mr. Powers. We asked for and received this same or similar type of 
information, internal review reports made by country evaluation 
teams. We had access to those reports. 

We had access to inspections made by the military services on the 
military assistance program. We effectively used that in performing 
our examination and audit of these programs. 

Senator Hruska. Over how long a period of time did you make 
these requests ? 

Mr. Powers. Since we began the military assistance audit in, 
roughly, the late fall of 1956. 

Senator Hruska. So that there was a period there of many years 
when no request had been made at all for information of that kind ? 

Senator O’Manoney. Well, the mutual assistance program is a re- 
cent program. 

Mr. Powers. That is right. 

Senator Hruska. I will go back to the Marshall plan. The labels 
may be different, but the program is the same. 
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Had you made similar requests for similar information prior to 
1956? 

Mr. Powers. Prior to 1956 most of our audit effort on that particu. 
lar program was confined to centralized audits of the financial trans. 
actions including vouchers, invoices, and other supporting informa- 
tion. 

We did not make any comprehensive examinations or reviews of the 
operations except for one limited survey in connection with the obli- 
gating practices in the Department of Defense on this program at 
the site of operations. In the spring of 1956, when Mr. Joseph Camp- 
bell, the Comptroller General, directed us to expand our work in the 
defense area to the operating sites, we started to get into the inspee- 
tions, internal reviews, examinations, and other types of internal 
documentation. 

Senator Hruska. And you got them how long, until when? 

Mr. Powers. Well, I would say this: When we made the announce- 
ment to the Army in the fall or in the late summer of 1956 *° that we 
were going to make an audit of the tank automotive area, we requested 
the assistance of the Department of the Army in making available all 
documents, records, and reports. We were advised that the Depart- 
ment of the Army felt that they should not make available to us their 
internal audit reports until after corrective action had been taken on 
their internal] audits. 

We were formally advised of the Army’s position on that, as I re- 
call, Senator, in December of 1956."° 

We subsequently advised '? the Secretary of the Army, Governor 
Brucker, that we could not accept such a determination; that infor- 
mation from their internal audits as well as any other internal reviews 
should be made available to us. 

The Secretary of the Army directed then that the matter be given 
further consideration, and this was followed by a period of discussions 
with the Army representatives. 

Later we were advised by the Army that the matter was under con- 
sideration by the Department of Defense. 

After writing several times to the Secretary of Defense we subse- 
quently received some correspondence from the Defense officials to the 
effect that they were going to get together with the Comptroller 
General to resolve it, but nothing happened. 

In August 1957, we reported the problem to the Congress and, as I 
recall, to the Senate Government Operations Committee.'* 

The chairman of that committee immediately sent in August 1957, 
a letter to the Secretary of Defense asking for a report on the matter. 
I think within 2 or 3 days after the letter from Senator McClellan 
was received by the Secretary of Defense, representatives of Defense 
and Army came to our office and, as a result of just about 2 hours of 
meeting, the Army directive was not only prepared and agreed to, but 

on August 20 or 21, the Secretary of Defense advised Senator Me- 
Clellan, Chairman of the Senate Government Operations Committee, 
that the matter had been satisfactorily settled by Defense, Army, and 
the Comptroller General. That resulted in the issuance of the Army 
guidelines. 


15 See exhibit No. 25 at p. 325 of the appendix. 
4% See exhibit No. 26 at p. 326 of the appendix. 
1 See exhibit No. 27 at p. 327 of the appendix. 
18 See exhibit No. 28 at p. 329 of the appendix. 
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Now we did have the problem there in the Army at that point in 
time on the tank automotive area which was resolved. We more re- 
cently had the case of the refusal of the Air Force to make available 
an Inspector General’s report on the missile ballistic program. 

Also, during the hearings before the House Government Operations 
Committee, the Subcommittee on Government Information, the chair- 
man of which was Mr. Moss, the Air Force, as I recall, referred to an 
earlier request that representatives of GAO had made. I think in 
point of time it was in 1954, and it was in connection with our review 
of procurement practices in the Air Force.” 

As I recall, that request was made in the early spring of 1954. 
About 3 or 4 months later a letter was sent back to Mr. Warren, who 
was then the Comptroller General, advising him that the Secretary 
of the Air Force did not feel that this particular report involving an 
inspection review of their procurement activities should be made 
available outside the Department of the Air Force. 

Now, when we finally received that letter, the requirement for that 
report had completely disappeared since our work was completed. 
It is my understanding that it was not necessary for us to press that 
particular matter any further. 

There is also one thing I would like to make clear, and that is this: 
More recently, since the spring of 1956, both in the Air Force and 
inthe Navy, up until the problem over the Defense directive occurred 
in 1958, we had been going into various Air Force activities and Navy 
activities, and we only had limited problems. This is understandable 
as our site audits were new to some of the bureaus and commands. 
They had never seen GAO out at the site before except under an 
investigation as contrasted with our comprehensive audit. 

We have had access to reports of internal reviews in both the Navy 
andthe Air Force. 

Generally, there was no issue made of this by the operating people 
or by the responsible commanders at the operating levels. There were 
numerous reports, documents, and records that we have had access to, 
and there has been no significant problem on it. 

The net effect, in my opinion, of this directive at this point in time 
is that it has reached a level of complete impracticality and stupidity, 
because practically all of our requests now have to be fed up this 
tremendous channel of command for someone to make a determina- 
tion as to whether information in various documents needed in our 
audit of defense activities constitutes privileged information. 

The result is there is a tremendous amount of manpower and time 
being wasted on the part of the operating people and on the part 
of our own employees in GAO trying to get the job done. 

Senator Hruska. Mr. Keller, may I ask you to refer to your state- 
ment at page 13. At that point the Department of the Navy is re- 
ported to have advised you that “He believed”—I am reading now 
subparagraph (2), the last five lines on the page— 

He believed, in any event, that if the Navy should release them outside the 
executive branch of the Government in the future it would be only natural for 


persons familiar with the facts to soften criticism, avoid doubtful matter, and 
generally be more restrained. 


1% See exhibit No. 31 at p. 332 of the appendix. 
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Now, I should like to address some thinking on the merit of that 
position. 

After all, anyone who speaks in any of those internal audits or 
inspection reports has already placed himself on record with his 
superiors and with his service, isn’t that true, by criticizing or mak- 
ing any statement or evaluation of an operation or procedure? He 
has already placed himself on record with his own service and within 
the executive department ? 

Mr. Keiier. That is correct. 

Senator Hruska. There is no way that he could be prejudiced there. 
fore by having recriminations inflicted upon him by his superiors, 
by a refusal of promotion, or by refusal of preferment or anything 
of that kind which has not already occurred ? 

Mr. Keiier. Except for this one point, Senator: It is my under- 
standing that in certain types of investigations, the inspector goes 
out and may talk to Lt. John Smith, and that information supposedly 
only goes to the inspector. 

Now, Lieutenant Jones’ commanding officer may not know about 
the information he gives. 

Senator Hruska. On the same basis that a great deal of informa- 
tion is gained by the FBI on its investigations or it gets its informa- 
tion on the assurance that that information will be confined only to 
the FBI man and his superiors or his associates ? 

Mr. Ketier. There may be instances where individuals would oper- 
ate that way, but I think there are a number on the other side who 
speak their opinions very freely and do not care who knew about those 
opinions. 

Senator Hruska. We can probably get into that further if and 
when we get representatives of the Departments to state and main- 
tain their positions. 

Mr. Ketier. Senator, I would like to clarify one point or, perhaps, 
— it isa better word. 

ou asked me about the hearings before the Moss subcommittee 
and who testified for the military departments. 

It was limited to the Air Force representatives. It was the Secre- 
tary of the Air Force, Mr. Douglas; the General Counsel, Mr. Golden, 
and also the Inspector General, Lt. Gen. E. J. Rogers, U.S.A.F., and 
the Deputy Inspector General for Inspections, Maj. Gen. Jack Wood, 
US.A.F. 

As I recall the testimony, the Secretary of the Air Force took the po- 
sition that he was following the directive which was issued by the 
Secretary of Defense. 

Senator Hruska. Mr. Chairman, have you finished ? 

Mr. Kewuer. Yes, sir. 

Senator Hruska. Mr. Chairman, I should like to ask leave to sub- 
mit for inclusion in the record at this point the material found at 
pages 3885 to 3893, inclusive, which includes exhibit IX on page 
3893 of the hearings of the subcommittee of the Committee on Gov- 
ernment Operations held on November 12 and 13, 1958. 

Senator O’Manoney. It is so ordered. 

(The pages referred to follow :) 
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EXHIBIT VIII-A 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington. 
Hon. JoHN E. Moss, 
Chairman, Special Government Information Subcommittee, Committee on 
Government Operations, House of Representatives. 


DEAR Mr. CHAIRMAN: During the hearings before your subcommittee on No- 
yember 13, 1958, Mr. Max Golden, Air Force General Counsel, testified that the 
Department of Defense very seriously disputes statements made in our presenta- 
tion during hearings on November 12, that inspection reports of the Inspector 
General, Department of the Army, are available to the General Accounting Office. 

We have prepared the attached report and supporting information which 
should clarify the matter. It is requested that this report and information be 
included in the record of hearings held by your subcommittee. 

Sincerely yours, 


Comptroller General of the United States. 


GAO AccEss TO INSPECTION REPORTS OF THE DEPARTMENT OF THE ARMY INSPECTOR 
GENERAL 


Our dealings with the Department of the Army on this problem were initially 
formalized through an exchange of letters with the Honorable Frank Pace, Jr., 
Secretary of the Army, under dates of February 11, 1952 (appendix A), and 
February 27, 1952 (appendix B). 


Arrangements with the Department of the Army prior to directive of August 20, 
1957 


Under the liaison arrangement established in this exchange of letters, a chan- 
nel was maintained for direct personal communications between the designated 
liaison officers for the purpose of exchanging timely information regarding 
deficiencies or suspicions in connection with procurement programs or other 
phases of Army activities. An informal working arrangement was developed 
whereby, on request, reports and underlying data relating to administrative in- 
spection activities of the Inspector General were made available to the GAO 
liaison officer. Matters dealt with were primarily in the area of procurement 
because of the major concern of both the GA and the Inspector General with 
deficiencies in that area. Material requested by the General Accounting Office 
was made available for examination in the Office of the Inspector General. 
This liaison operated in a generally satisfactory manner during our review of 
ordnance procurement activities, which was completed in 1955. 


Events leading up to issuance of Department of the Army directive of August 
20, 1957 


On October 9, 1956, we advised the Secretary of the Army of our intention to 
conduct a comprehensive audit of the Army Ordanance Tank-Automotive Com- 
mand and requested his cooperation in making available all documents, records, 
and reports, including those of all internal review organizations. On December 
19, 1956, the Secretary of the Army refused us access to internal audit reports 
or any related working papers until responsible staff and operating officials had 
formulated plans for implementing recommendations or stated reasons why cor- 
rective action was not taken. 

On February 7, 1957, we advised the Secretary of the Army that our responsi- 
bility by law to give due regard to internal audit and control and related 
administrative practices included all management evaluations and internal 
reviews, regardless of the organizational units responsible for their perform- 
ance. Further, we indicated that we could not agree that audit reports and 
work papers, as well as other books, documents, papers, and records, should not 
be made available until after corrective action had been taken and clearance 
had been granted by the Secretary's Office. A copy of this letter was forwarded 
to the Secretary of Defense by letter dated February 18, 1957. 

On February 28, 1957, the Secretary of the Army advised us of his desire to 
assist in every way possible to accomplish our mission, and suggested that we 
conta¢t the Acting Assistant Secretary of the Army (Financial Management) to 
the end that procedures satisfactory to this Office could be incorporated in regu- 
lations of the Department of the Army. 
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After numerous meetings between representatives of this Office and repre. 
sentatives of the Secretary of Defense and the Secretary of the Army during 
which satisfactory agreement could not be reached, we advised the chairman of 
the Senate Committee on Government Operations regarding the problem on 
August 13, 1957. On August 15, 1957, the chairman, Senate Committee on Goy. 
ernment Operations, wrote to the Secretary of Defense requesting advice re. 
garding the matters raised by this Office in order to make a determination as 
to whether it would be necessary to hold hearings on the problem. 

On August 19, 1957, we met again with officials of the Department of Defense 
and the Department of the Army to discuss a proposed directive to be issued 
by the Department of the Army on our access to records. This directive made 
provision for our accessibility to all documents, papers, records, and reports, 
including those prepared by internal review organizations on installations and 
activities of the Department of the Army with the exception of the provisions of 
paragraph 8 of the proposed guidelines, as follows: 

“8. Budgets for any future fiscal year will not be released. Reports of non- 
Army agencies (including FBI reports) should not be released unless the written 
consent of such agency has been obtained. Summaries of the facts set forth 
in investigation reports’ of Inspector General and of Criminal Investigative 
Division reports should, upon request, be prepared and furnished. If any ques- 
tion should arise concerning access to the reports themselves, the matter will be 
immediately referred to the Assistant Secretary of the Army (FM).” 

Representatives of the Department of Defense and the Department of the 
Army assured us that all inspection, survey, and internal review types of re 
ports, as distinguished from the investigative type, would be readily available 
to our representatives under the directive to be issued by the Department of the 
Army. It was further indicated that the Department of Defense would make 
this procedure uniform throughout the three military departments. On August 
20, 1957, we received a letter from the Assistant Secretary of Defense (Comp- 
troller) transmitting a copy of memorandum for the Chief of Staff and guidelines 
relative to General Accounting Office comprehensive audits. 

On August 21, 1957, we informed the Assistant Secretary of Defense (Comp- 
troller) that we were glad that the matter had been satisfactorily settled, and 
reiterated our understanding that the Department of Defense intended to issue 
an overall directive covering our access to records which would follow the 
pattern established in the case of the Department of the Army. 


Access to inspection reports after issuance of Department of the Army directive 
of August 20, 1957 


The directive was distributed throughout the Department of the Army by a 
cover letter (appendix C) dated September 11, 1957, signed by the Adjutant Gen- 
eral. The covering letter of the Adjutant General pointed out specifically that 
as a matter of Department of the Army policy, upon request, GAO was to have 
access to (a) internal audit reports and related working papers and (b) records 
and data pertaining to installations or activities of the Department of the Army. 

We have had no refusal of our requests for information or inspection reports 
since the issuance and distribution of the Department of the Army directive. 
Some of the Inspector General's inspection reports that we have had access to 
during the preceding year are as follows: 





Title of report Reporting organiza- Date of Reviewed by 
tion report GAO 
Property Disposal at Frankford Arsenal, Phila- | Ordnance Inspector September 1957. 
delphia, Pa., for fiscal years 1956 and 1957. General. 
Contracting and Purchasing at the Frankford .do ‘ Dec. 27,1956 | November 1957. 
Arsenal. 
Annual General Inspection, Detroit Arsenal, .do : June 16,1957 | April 1958. 


Centerline, Mich. 
Special Inspection of Procurement Activities of | Army Inspector Gen- | June 6, 1958 | June 1958, 


United States Transportation Supply and eral. 

Maintenance Command, IG-333-1. 
Annual General Inspection, Headquarters, | Transportation In- Apr. 11, 1958 Do. 
Transportation Supply and Maintenance spector General. 


Command, fiscal year 1958. 





1 Italic supplied for emphasis. 
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We have not been advised of any change in the Army’s position to the present 
date as a result of the Department of Defense Directive 7650.1, issued July 9, 
1958. 

Copies of the correspondence referred to herein, other than appendixes A, B, 
and C, attached herewith, have been previously furnished the subcommittee. 
A chronology of correspondence relating to GAO’s access to Department of the 
Army records is attached as appendix I). 


APPENDIX A 


DEPARTMENT OF THE ARMY, 
Washington, D.C., February 11, 1952. 


The honorable the COMPTROLLER GENERAL OF THE U NITED STATES. 


DeaR Mr. COMPTROLLER GENERAL: In the enclosed Department of the Army 
Letter, AGAO-S 333 (30 Nov. 51) IG-—M, 3 December 1951, subject : Coordination 
of Administrative Inspection Activities by the Inspector General, I have charged 
the Inspector General of the Army with the responsibility of coordinating the 
administrative inspection activities of the Army in the continental United States 
which have the purpose of assuring that : 

(a) The Army receives full value for expenidtures made in business 
transactions. 

(b) The business of the Army is conducted in conformity with law and 
regulation. 

(c) Inefficiency and fraud on the part of representatives of the Army, 
both military and civilian are promptly detected and corrected. 

In order that effective use within the Army Establishment may be made of 
the facilities of the General Accounting Office in connection with the aforemen- 
tioned responsibilities, and pursuant to our conversation on this subject, I have 
designated Lt. Col. Floyd R. Gilfoil, Jr., IG, Office of the Inspector General, as 
the individual responsible for the maintenance of liaison with your Office. It is 
requested that you designate an officer with whom Lieutenant Colonel Gilfoil 
can establish a working relationship. It is also requested that I be permitted 
to extend this system to the field so that the six continental Army commanders 
may require their inspectors general to establish liaison with the branch offices 
of the General Accounting Office which are located near the continental Army 
headquarters. 

The obligations of these Army liaison officers would be to establish and main- 
tain a channel of direct personal communication between the two agencies for 
the purpose of exchanging timely information regarding deficiencies or sus- 
picions thereof found to exist with civilian contractors or military agencies who 
are concerned with Department of the Army procurement programs, or with 
other phases of Army activities. 

Sincerely yours, 
FRANK Pace, Jr., 
Secretary of the Army. 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE ADJUTANT GENERAL, 
Washington, D. C., December 3, 1951. 

AGAO-S 333 (30 Nov 51) IG-—M. 
AGAO-C, 
Subject: Coordination of administrative inspection activities by the Inspector 

General. 
To: Comptroller of the Army (Attention: Audit Division). 

Assistant Chiefs of Staff, GSUSA. 

Chief of Finance, SSUSA. 

Chief, National Guard Bureau, SSUSA. 

Chiefs of Technical Services. 

The Adjutant General. 

The Provost Marshal General. 

Commanding Generals: 

Continental Armies. 
Military District of Washington. 
1. The Inspector General of the Army is charged with the responsibility of 

coordinating the administrative inspection activities of the Army in the con- 
tinental United States which have the purpose of assuring that: 
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(a) The Army receives full value for expenditures made in business 
transactions. 
(b) The business of the Army is conducted in conformity with law and 
regulation. 
(c) Inefficiency and fraud on the part of representatives of the Army, 
both military and civilian, are promptly detected and corrected. 

2. In the discharge of the foregoing responsibilities, the Inspector General of 
the Army will maintain the current inspection systems under continuous review 
to verify that no gaps exist therein and that the responsibilities for the making 
of inspections and the objectives thereof are clearly defined and thoroughly 
understood throughout the Army. He will further verify that evidence of fraud 
and culpable mismanagement is systematicaly sought and, when obtained, is 
acted upon promptly by competent authority. 

3. In connection with the foregoing the Inspector General of the Army is 
authorized direct communication with major commands, the administrative and 
technical services and the Army Audit Agency. 


APPENDIX B 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., February 27, 1952. 
B-108065 

The honorable the SECRETARY OF THE ARMY. 

My Dear Mr. Secretary: Your letter dated February 11, 1952, relating to 
the “Coordination of Administrative Inspection Activities by the Inspector Gen- 
eral,” states that you have designated Lt. Col. Floyd R. Gilfoil, Jr., IG, Office 
of the Inspector General, as the individual responsible for the maintenance of 
liaison with my Office. At your request in that letter, I am designating Mr. 
Robert L. Long, Assistant Director of Audits, as the liaison officer for survey and 
audit matters and Mr. Robert L. Chaney, Office of Investigations, for investiga- 
tions and investigative survey matters, to act as officers responsible for main- 
taining liaison with the Office of the Inspector General. 

I understand that by means of this liaison a channel for direct personal com- 
munication between the Inspector General's department and the General Ac- 
counting Office will be established for the purpose of exchanging timely in- 
formation regarding deficiencies or suspicions thereof found to exist with civil- 
ian contractors, or other agencies concerned with the procurement programs of 
the Department of the Army, or with other phases of Army activities. 

It is my suggestion that these officers work out jointly whatever relationships 
may be found necessary with respect to the extension of liaison to the field 
offices of the General Accounting Office and the continental Army commanders 
with a view to accomplishing these same objectives. It is hoped that these 
liaison activities can be maintained in as informal a manner as possible con- 
sistent with the proper conduct of the respective responsibilities of the Depart- 
ment of the Army and this Office with a view to greater effectiveness in the day- 
to-day conduct of assigned duties. This is not, however, to limit the normal 
activities of the Department of the Army or this Office where official responsibili- 
ties may be concerned. 

I wish to express my gratification in the cooperative attitude displayed in 
your letter and you may be assured that the representatives of the General Ac- 
counting Office will carry out their liaison functions in this same cooperative 
spirit. 

Sincerely yours, 


LINDSAY C. WARREN, 
Comptroller General of the United States. 
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APPENDIX C 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE ADJUTANT GENERAL, 
Washington, D. C., Setember 11, 1957. 


Subject : General Accounting Office expanded audit program. 
To: See distribution. 

1. The enclosed memorandum, with its attachment, sets forth the policy with 
respect to granting representatives of the General Accounting Office, upon request, 
access to (a) internal audit reports and related working papers and (b) records 
and data pertaining to installations or activities of the Department of the Army. 

2. Permanent directive will be issued at a subsequent date. 


By Order of Wilber M. Brucker, Secretary of the Army: 


HERBERT M. JONES, 
Major General, USA, 
The Adjutant General. 
Distribution : 
Office, Secretary of the Army. 
Chief of Staff, U. S. Army. 
The Inspector General. 
Deputy Chief of Staff for Personnel. 
Deputy Chief of Staff for Logistics. 
Comptroller of the Army. 
Chief of Finance. 
Chief of Information. 
Chief, National Guard Bureau. 
The Adjutant General. 
The Provost Marshal General. 
Chief of Chaplains. 
Heads of Technical Staff. 
Commanders in Chief: 
U. S. European Command, U. S. Army Element. 
U. S. Army, Europe. 
U.S. Army, Pacific. 
Commanding Generals: 
U.S. Army, Alaska. 
U.S. Army, Caribbean. 
U. 8S. Army, Japan, and United Nations Command and Eighth Army 
(Rear). 
U. S. Army Forces, Antilles and Military District of Puerto Rico. 
U.S. Army, Ryukyu Islands/IX Corps. 
U.S. Army, Southern European Task Force. 
U.S. Army Air Defense Command. 
U.S. Continental Army Command. 
Zone of Interior Armies. 
Military District of Washington, U.S. Army. 
Army Logistics Management Center. 
Superintendent, U.S. Military Academy. 
Chiefs: 
U.S. Army Security Agency. 
Armed Forces Special Weapons Project. 
U.S. Army Audit Agency. 
Commandants: 
WAC School. 
Command and General Staff College. 
Command Management School. 
Army War College. 
The Adjutant General’s School, U. S. Army. 
Armor School. 
U.S. Army Artillery and Missile School. 
U.S. Army Air Defense School. 
U.S. Army Chaplain School. 
U. S. Army Chemical Corps School. 
The Engineer School. 
Judge Advocate General’s School. 
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Commuandants—Continued 
Army Medical Service School. 
Ordnance School. 
The Provost Marshal General’s School, U. S. Army. 
U.S. Army Quartermaster School. 
Signal School. 
Transportation School. 
Finance School, U. S. Army. 
The Infantry School. 


APPENDIx D 


Chronology of correspondence relating to GAO's access to Department of the 
Army records 


To— From Purpose 








Feb. 11,1952 | Comptroller General Secretary of the Army Proposed establishment of liaison 


between Inspector General and 

GAO to ‘** * * maintain a channe] 

of direct personal communication 

between the two agencies for the 
| purpose of exchanging timely infor- 
mation * * *.”’ 

Acknowledgment of letter of Feb. 11 
and designating GAO liaison offi- 
cers. 

Advising of our proposed audit of the 
Ordnance Tank-Automotive Com- 
mand and requesting all official 
documents be made available to 

| GAO. 

Dec. 19,1956 | Comptroller General Secretary of the Army _| Acknowledgment of our letter of Oct. 
9 and advising that Army should 
not be asked to make available 
internal audit reports and advising 
that all requests for such should be 
directed to his Office. 

Advising that certain arrangements 
proposed by Army are unsatis- 

factory to GAO. 
Feb. 8.1957 | Secretary of Defense do | Transmitting copy of letter of Feb. 7 
to Secretary of Army and request- 
ing consideration of our views and 
the need to establish a more clearly 
defined policy in the Department 
of Defense. 

Feb. 28,1957 | Comptroller General.....| Secretary of the Army Acknowledgment of our letter of Feb. 
7 and advising that Army is anx- 
ious to assist us and suggests 

persona! call to GAO by Assistant 

Secretary of Army for Financial 

Management. 
Aug. 13,1957 | Chairman, Senate Com- Comptroller General __._| Reporting -GAO failure to satisfac- 
mittee on Government torily resolve Army access to 
Operations. records problem with DOD. 


Feb. 27,1952 | Secretary of the Army Comptroller General - - 


Oct. 9, 1956 do do 


Feb. 7,1957 | Secretary of the Army Comptroller General 


Aug. 15,1957 | Secretary of Defense __- Chairman, Senate Com- | Requesting tentative report on the 
mittee on Govern- | matter not later than Aug. 20, 1957. 
ment Operations. | 

Aug. 20,1957 | Comptroller General _- Assistant Secretary of | Enclosing copy of the Secretary of 
Defense (Comptroller). the Army’s memorandum to the 

Chief of Staff concerning guide- 
lines relative to the release of audit 
reports to GAO. 

Aug. 21,1957 Assistant Secretary of Comptroller General - Recognizing satisfactory solution of 

Defense (Comptroller). Army access to records problem 


and reiterating our understanding 
that overall Defense directive was 
to be issued in the same pattern. 
Sept. 11,1957 Commands and activi- The Adjutant General, | Distribution of guidelines of Aug. 20, 
ties of the Department Department of the 1957. 
of the Army Army. 
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EXHIBIT VIII-B 
1957 ARMY GUIDELINES RE GAO AuplITSs 


DEPARTMENT OF THE ARMY, 
Washington, D. C., August 20, 1957. 
Memorandum for the Chief of Staff. 
Subject: General Accounting Office expanded audit program. 

In my memorandum of December 19, 1956, I referred to my correspondence 
with the Comptroller General of the United States on this subject intended to 
clarify the relationships between the Department of the Army and the General 
Accounting Office. In an effort to fully respond to the cooperative attitude of 
the General Accounting Office and facilitate their work as well as to gain maxi- 
mum benefit to the Army from the expanded audit program, I have agreed that 
requests for the release of internal audit reports and working papers at the field 
level will be honored and such release effected at that level. In addition, I have 
agreed that internal audit reports.may be released prior to the formulation of 
an Army position and the establishment of a program for corrective action as I 
had previously requested. We have, however, agreed that, in recognition of the 
principle that the internal audit report will be of limited value until such time 
as responsible operating officials have reviewed it thoroughly and an appropriate 
program of corrective action has been devised, internal audit reports ppon which 
the Army position has not been established will be made available upon request 
but that the Army position thereon will be furnished the General Accounting 
Office at a subsequent date. 

The guidelines relative to General Accounting Office comprehensive audits 
are encl#sed and I desire that they be disseminated to all commands, installa- 
tions, and activities. 

WILBER M. BRUCKER, 
Secretary of the Army. 


GUIDELINES RELATIVE TO GENERAL ACCOUNTING OFFICE COMPREHENSIVE AUDITS 


1. The General Accounting Office has broad authority for conducting audits 
and irivestigations in the executive departments and agencies. The purpose 
of this authority is to enable the Comptroller General, as an agent of the Con- 
gress, to aan how each agency under audit discharges its financial re- 
sponsibilitieSs. In this connection, the financial responsibilities of an agency are 
fo be construed as including the expenditure of funds and the utilization of prop- 
erty and pers? unel in the furtherance only of authorized programs or activities 
and the conduct of pregrams or activities in an effective, efficient, and economical 
manner. 

2. Section 313 of the Budget and Accounting Act of 1921 provides that: 

“All departments and establishments shall furnish to the Comptroller Gen- 
eral such infurmation regarding the powers, duties, activities, organizations, 
financial transactions, and methods of business of their respective offices as he 
may from time ot time require of them; and the Comptroller General, or any 
of his assistants or employees, when duly authorized by him, shall, for the pur- 
pose of securing such information, have access to and a right to examine any 
books, documents, papers, or records of any such department or establish- 
ment ***” 

3. The General“Accounting Office is departing as rapidly as practicable from 
the centralized and detailed examination of vouchers and is performing as many 
audits as possible at the sites of operations. These audits, which are on a com- 
prehensive basis, are performed by personnel from the various General Account- 
ing Office regional offices and the Defense Accounting and Auditing Division in 
Washington, D. C. The regional offices are in 19 locations in the United States 
and in overseas areas. 

4. General Accounting Office audits are designed to cover Government agencies 
and their activities as a whole. The extent of detailed examination work in 
such audits is determined by the adequacy of the management control exercised 
by the agency under audit. In order to evaluate internal management controls, 
General Accounting Office personnel examine the history, purpose, authorities, 
organizations, activities, policies, and procedures of an agency and its component 
activities, and then review the operating results in the light of the intended pur- 
pose and authorities. In making an evaluation of internal control, auditors 
from the General Accounting Office will necessarily perform various audit steps 
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such as reviewing, analyzing, and testing accounting and operating data prop- 
erty records, budgetary statements, and other supporting evidence covering busi- 
ness operations. The results of comprehensive audits will be covered by reports 
which will be made available to the head of the agency involved. This proce. 
dure is in keeping with the General Accounting Office policy to correct deficiencies 
through cooperation with the agency staffs rather than by solely reporting such 
deficiencies to Congress. 

5. The Comptroller General, in his letter to the Secretary of the Army dateq 
October 9, 1956, has indicated his “audits will be conducted in full recognition 
of all internal review activities, and will evaluate their effectiveness and elimi- 
nate the necessity for duplicating much of their efforts.” The General Account- 
ing Office intends, within the terms of this statement, as a part of its comprehen- 
sive audit procedure, to review the internal audit work accomplished within the 
Department of the Army. This review will serve to enable the General Account- 
ing Office to give “due regard to * * * consideration of the effectiveness of 
* * * internal audit and control” and thereby minimize the effort devoted by 
the General Accounting Office to detailed review of installation activities. From 
this point of view, considerable benefit may be realized by the Army from a :e 
lease to the General Accounting Office, upon request, of reports of internal audit 
and associated working papers. To the extent that the internal audit program 
has been the successful and effective aid to management, which it is designed to 
be, a corresponding reduction in the disruption of normal operations at the in- 
stallation or activity by the General Accounting Office should result. As a 
corollary, the General Accounting Office auditors will be able to devote more 
time to furnishing assistance to all levels of Army management in areas in which 
such assistance will be more beneficial. 

6. Comprehensive audits will be directed only to the nontactical operations of 
the Army. Primarily, the effort by the General Accounting Office auditors will 
be for the purpose of evaluating the results of financial management within the 
Department of the Army. 

7. It is incumbent upon officials of all levels within the Army to cooperate 
fully with General Accounting Office auditors in order to facilitate their work 
and reduce to a minimum the disruption of normal operations. Care should be 
taken to assure that proper working space and facilities are provided for the 
auditors as well as timely assistance in making necessary information, records, 
and personnel available. 

8. Budget for any future fiscal year will not be released. Reports of non- 
Army agencies (including FBI reports) should not be released unless the writ- 
ten consent of such agency has been obtained. Summaries of the facts set forth 
in investigation reports of Inspector General of Criminal Investigation Divi- 
sion reports should, upon request, be prepared and furnished. If any question 
should arise concerning access to the reports themselves, the matter will be 
immediately referred to the Assistant Secretary of the Army (FM). 

9. Internal audit reports of the Army Audit Agency and associated working 
papers should be made available to the General Accounting Office auditors by 
the regional office of the Army Audit Agency as requested. To the extent pos- 
sible Army Audit Agency reports when made available should be accompanied 
by a statement summarizing the official Army position with respect to each of 
the several recommendations of the report together with as appropriate a state- 
ment of the planned program of corrective action. The period required for 
review and study of an Army Audit Agency report and the formulation of an 
action program to correct deficiencies shown to exist should under normal cir- 
cumstances not exceed 90 days from the date of issuance of the report. Should 
the General Accounting Office request a report prior to the establishment of the 
Army position with respect to the several recommendations, the transmittal let- 
ter forwarding the report to the General Accounting Office will clearly identify 
this fact and, as soon as possible thereafter, the established Army position with 
respect to the several recommendations will be furnished separately to the Gen- 
eral Accounting Office. 


' 
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EXHIBIT IX 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 18, 1958. 
The honorable the SECRETARY OF THE AIR Force. 

Deak Mr. SECRETARY: The Defense Accounting and Auditing Division of this 
Office has begun a review of the research and development program of the Air 
Force. The basic objective of this review is to evaluate the effectiveness of 
Air Force policies, procedures, and management as they pertain to research 
and development activities. 

In order to obtain a comprehensive understanding of the research and de- 
yelopment activities, we have met with the Assistant Secretary (Research and 
Development) ; the Deputy Chief of Staff, Development; the Commander, Air 
Research and Development Center; and with members of their staffs. We have 
selected the ballistic missiles program for our initial review in the research 
and development field and our representatives are presently at the Ballistic 
Missiles Division in Inglewood, Calif. 

We understand that a report was recently prepared by the Inspector General 
covering a survey of management of the ballistic missiles program. In view 
of our current survey in the management aspects of the ballistic missiles pro- 
gram, we believe it would be mutually advantageous for our representatives to 
review this report and thereby minimize duplication of work performed by the 
Inspector General’s staff. 

Your cooperation is requested in providing a copy of the Inspector General’s 
report on the survey of management of the ballistic missiles program covering 
the period January 14 to February 21, 1958, to the Defense Accounting and 
Auditing Division of this Office for use in connection with their current review 
at the Ballistic Missiles Division. Mr. Harold H. Rubin, Assistant Director 


Defense Accounting and Auditing Division, may be contacted to arrange fo1 
receipt of this report. 


Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 16, 1958. 
The honorable the SECRETARY OF THE AIR FORCE. 

Dear Mr. Secretary: Your attention is invited to my letter of June 13, 1958, 
requesting that a copy of the Inspector General’s report on the survey of man- 
agement of the ballistic missiles program, covering the period January 14 to 
February 21. 1958, be made available to the Defense Accounting and Auditing 
Division of this Office. 


Information is requested as to when this report will be available. 
Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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Senator Hruska. They contain, I might say, the memorandum to 
which we referred, and also a copy of the Guide Lines of the Army 
of August 20, 1957, and other related matters. Thank you, Mp 
Chairman. a 

Senator O’Manoney. Any other questions? 

Senator Hruska. That is all so far as I am concerned. 

Senator O’Manoney. Mr. Slayman, do you have anything to add? 

Mr. StayMan. May I ask a couple of questions and get some 
put into the record, Mr. Chairman ? 

Senator O’Manoney. Yes. 

Mr. Starman. Mr. Keller, do you have anything subsequent to 
this memorandum that Senator Hruska has just referred to that we 
ought to include in the record? Do you have a memorandum on that 
Inspector General’s report referred to in connection with the ballistic 
missiles program? Could that be made available to the subcom- 
mittee ? 

Mr. Ketter. I am not sure, Mr. Slayman, just what memorandum 
you are referring to now. Is it the memorandum as to our legal 
position ? 

Mr. StayMan. Yes. 

Mr. Ketter. I would be glad to insert it. 

(The document referred to follows :) 


things 


U.S. GENERAL ACCOUNTING OFFICE, 
OFFICE OF GENERAL COUNSEL, 
Washington, D.C., November 4, 1958. 


MEMORANDUM ON RIGHT OF THE COMPTROLLER GENERAL TO ACCESS TO A REPORT 
OF THE INSPECTOR GENERAL OF THE AIR FORCE ENTITLED ‘“‘SURVEY OF MANAGE- 
MENT OF THE BALLISTIC MISSILES PROGRAM” 


The basic statutory authority of the Comptroller General for access to records 
of departments and agencies is set forth in section 313 of the Budget and Account- 
ing Act, 1921, 31 U.S.C. 54. Section 313 provides: 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his as- 
sistants or employees, when duly authorized by him, shall, for the purpose of 
securing such information, have access to and the right to examine any books, 
documents, papers, or records of any such department or establishment. The 
authority contained in this section shall not be applicable to expenditures made 
under the provisions of section 291 of the Revised Statutes.” 

It will be noted that the only exception in section 313 relates to expenditures 
made under section 291, Revised Statutes (31 U.S.C. 107), which authorizes the 
Secretary of State to account for certain confidential expenditures in connection 
with intercourse or treaties with foreign nations by certificate where, in his 
judgment, he may think it advisable not to specify the details of such expendi- 
ture. Since that is the only exception stated and following the legal maxim 
that the specific setting forth of one type of exception precludes others from 
arising, it seems clear that the Comptroller General may require, and the de- 
partments are required to furnish, documents, etc., as to any other transaction 
or activity. Also, the language of section 313 itself [except as to the expendi- 
tures under 291 R.S.] in requiring the departments to furnish such information 
as the Comptroller General ‘‘may require of them” and its requirement that he 
be given access to any documents of the departments clearly gives him access to 
all such documentation. If he has access to any document, he has access to all. 
The legislative background of the Budget and Accounting Act, 1921, makes no 
qualification as to what records can be required; the provision itself apparently 
being considered sufficiently specific. The legislative reports do bring out that 
one of the principal functions of the Comptroller General is to enable the Con- 
gress to be kept advised as to expenditures of the Government, and that the 
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Comptroller General is expected to criticize extravagance, duplication, and 
inefficiency in executive departments. There is no doubt, in passing the act, the 
Congress did not intend that the executive agencies could, or would, withhold 
uny books, documents, papers, or records needed by the Comptroller General. 
Otherwise, the very purpose of the act would be nullified. 

The authority and duty of the Comptroller General was amplified by section 
206 of the Legislative Reorganization Act of 1946, 31 U.S.C. 60, which authorized 
and directed him to make expenditure analyses of each agency in the executive 
pranch of the Government which “will enable Congress to determine whether 
public funds have been economically and efficiently administered and expended” 
and to make reports thereon from time to time to the Committees on Govern- 
ment Operations, and Appropriations and other committees having jurisdiction 
over legislation relating to the operation of the agencies involved. The work 
of the Comptroller General, together with the activities of the Committees on 
Government Operations, were to serve as a check on the economy and efficiency 
of administrative management. See pages 6 and 7, Senate Report No. 1400 on 
the Legislative Reorganization Act of 1946. 

The Congress has also directed that the Comptroller General in performing 
his duties give full consideration to the administrative reports and controls 
of the departments and agencies. The Government Corporation Control Act 
specifically provides in section 301(a), 31 U.S.C. 866, “That in making the audits 
* * * the Comptroller General shall, to the fullest extent deemed by him to be 
practicable, utilize reports of examination of Government corporations made 
by a supervising administrative agency pursuant to law.” The legislative re- 
ports on that act, Senate Report 694, page 10, contains the following significant 
language : 

“The audit provisions are intended to give the Congress the independent audit 
reports of its agent, the Comptroller General, as to the operations and financial 
condition of every Government corporation in which the Government has a capi- 
tal interest. * * * If the audit by the Comptroller General is to be a truly in- 
dependent audit, he must not be restricted in such a way as to prevent him 
from examining into and reporting the transactions of any Government corpora- 
tion to the extent deemed by him to be necessary. 

“The Comptroller General has stated that in making his audits he will give 
full consideration to the effectiveness of the existing systems of internal ac- 
counts, procedures and controls and of external examinations by an adminis- 
trative supervisory agency. The bill includes a specific provision requiring the 
Comptroller General in making his audits to utilize, to the fullest extent deemed 
by him to be practicable, reports of examinations of Government corporations 
by a supervising administrative agency pursuant to law.” 

The Budget and Accounting Procedures Act of 1950 requires each executive 
agency to maintain systems of accounting and internal control and provides, in 
section 117(a), 31 U.S.C. 67(a), that the Comptroller General in determining 
auditing procedures and the extent of examination to be given accounts and 
vouchers give consideration to “the effectiveness of accounting organizations 
and systems, internal audit and control, and related administrative practices 
of the respective agencies.” 

The Comptroller General is required to audit the activities of the executive 
departments and agencies; to make expenditure analyses to determine whether 
funds have economically been expended; and to give consideration to the de- 
partments’ internal audit and control and related administrative practices. To 
perform these duties he is given the clear statutory authority to require infor- 
mation of the departments and agencies regarding their organization, activities, 
and methods of business, coupled with the right to access to any books, docu- 
ments, papers or records of any such establishment [except as to the confidential 
State Department funds. ] 

There have been no court cases construing the statutes giving the Comptroller 
General access to records. However, in 1925, the Attorney General in an opinion 
to the Secretary of War, 34 Op. Atty. Gen. 446, concerning a request by the 
Comptroller General for information relative to an award of a contract show- 
ing that the lowest bid was accepted, or if otherwise, a statement for the rea- 
sons for accepting other than the lowest bid, advised, in part, as follows: 

“It will be observed that the Comptroller General states that this require- 
ment is made necessary in order that a satisfactory audit may be made. What 
papers or data he should have to make such an audit would seem to be a matter 


solely for his determination. Moreover, section 313 of the Budget and Account- 
ing Act provides (p. 26) : 








86 


EXECUTIVE PRIVILEGE 


“All departmen-s and establishments shall furnish to the Comptroller Genera] 
such information regarding the powers, duties, activities, organization, financig) 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his as. 
sistants or employees, when duly authorized by him, shall, for the purpose of 
securing such information, have access to and the right to examine any books, 
documents, papers, or records of any such department or establishment. * * * 

Questions as to whether the General Accounting Office has a right to access 
to records claimed to be confidential for security or other reasons have arisen 
from time to time and the General Accounting Office has always taken the 
position that it has the right to the information, even though certain provisions 
of law relating to disclosure might be applicable to it. 

The General Accounting Office recognizes that certain of the functions of 
the Inspectors General, such as criminal and personnel investigations, are of a 
confidential nature and it will normally accept summaries of facts contained in 
such reports to the extent they are needed in connection with its work. How- 
ever, the Inspectors General also have as a part of their respective missions and 
duties responsibility for conducting inspections, surveys, and examinations of 
the effectiveness of operations and overall efficiency of a command, installation 
or activity. These functions may be performed on a periodic or special basis 
as directed by competent authority. The performance of these functions consti- 
tutes an important part of the process of management evaluations and internal 
reviews as distinguished from criminal or personnel investigations. They pro- 
vide officials and appropriate personnel of authority with an indepedent ap- 
praisal of the effectiveness of operations and overall efficiency. Moreover, a 
very considerable part of the inspections and reviews made by the Inspectors 
General involve reviews of procedures and policies and as such are an impor- 
tant segment of the internal reviews and control which the General Account- 
ing Office, under section 117(a) of the Budget and Accounting Procedures Act 
of 1950 is required to consider and recognize in determining the audit procedures 
to be followed in its reviews. 

The scope of inspection and survey programs of the Inspectors General is 
Similar in character to much of the work the General Accounting Office has 
scheduled in requirements, procurement, supply management, and research and 
development areas. The programs of the Deputy Inspector General for Inspec- 
tion of the Air Force covering the period July 1 to December 31, 1958, include 
(1) a survey of Air Force procurement methods (advertising versus negotiation), 
(2) a survey of procurement quantitative and qualitative program changes; (3) 
a survey of procurement of commercial communications and utility services; (4) 
a survey of contract cost overruns; (5) a survey of maintenance programs; (6) 
a survey of modification programs; (7) a survey of the application of electronic 
data processing systems and other like subjects. All of these subjects represent 
internal and management evaluations which would clearly be a part of “internal 
audit and control” within the meaning of section 117(a) of the Accounting and 
Auditing Act of 1950. It is essential that such reports be made available to 
the General Accounting Office in order that it can evaluate the effectiveness of 
the Department's system of internal control and to preclude unwarranted and 
unnecessary duplication of effort in the internal audit and the independent re- 
view made by this Office. The Air Force Inspector General’s Report on the 
ballistic missiles program clearly falls within the term “internal audit and con- 
trol.” 

The Secretary of the Air Force in refusing the Comptroller General access 
to the Inspector General’s Report on the ballistic missiles program stated that 
the Inspector General’s reports are prepared solely for the use of responsible 
officials within the Air Force, and that the objective of self-criticism can be 
obtained only if the Inspector General’s organization has the assurance that its 
reports will, without exception, be kept within the Department. The Secretary 
also stated that the report in question concerned the internal management of the 
Department, and was prepared solely for the benefit and use of those officers and 
employees of the Department who are responsible for its administration, and 
that the release of such reports to persons outside the Department would have 
a serious effect on the effective administration of the Department. The Secre- 
tary concluded that these considerations compelled him to conclude that the 
public interest would best be served by not releasing the report. 

It is our understanding that the position of the Secretary is premised on 
paragraph 151(b) (3) of the Manual for Courts-Martial (1951) which was pre- 
scribed by the President on February 8, 1951, through Executive Order 10214, 
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pursuant to the act of May 5, 1950 (64 Stat. 107), and on the general basis that 
the heads of executive departments have the right to withhold information or 
rs which they deem confidential, in the public interest. 

The Manual for Courts-Martial, 1951, Executive Order 10214 dated February 
8, 1951, was issued pursuant to article 36 of the act of May 5, 1950, 64 Stat. 120. 
Article 36(a) provides : 

“The procedure, including modes of proof, in cases before courts-martial, 
courts of inquiry, military commissions, and other military tribunals may be 
prescribed by the President by regulations which shall, so far as he deems prac- 
ticable, apply the principles of law and the rules of evidence generally recog- 
nized in the trial of criminal cases in the U.S. district courts, but which 
shall not be contrary or inconsistent with this code.” 

Article 151(b) (3) of the Manual for Courts-Martial provides: 

“The Inspectors General of the various Armed Forces, and their assistants, 
are confidential agents of the Secretaries of the military or executive depart- 
ments concerned, or of the military commander on whose staff they may be 
serving. Their investigations are privileged unless a different procedure is pre- 
scribed by the authority ordering the investigation. Reports of such inves- 
tigations and their accompanying testimony and exhibits are likewise privileged, 
and there is no authority of law or practice requiring that copies thereof be 
furnished to any person other than the authority ordering the investigation or 
superior authority. However, when application is made to the authority by 
court-martial certain testimony, or an exhibit, accompanying a report of inves- 
tigation, which testimony or exhibit has become material in a trial (to show an 
inconsistent statement of a witness, for example), he should ordinarily approve 
such application unless the testimony or exhibit requested contains a state secret 
or unless in the exercise of a sound discretion he is of the opinion that it would 
be contrary to public policy to divulge the information desired. 

“In certain cases, it may become necessary to introduce evidence of a highly 
confidential or secret nature, as when an accused is on trial for having unlaw- 
fully communicated information of such a nature to persons not entitled thereto. 
In a case of this type, the court should take adequate precautions to insure that 
no greater dissemination of such evidence occurs than the necessities of the trial 
require. The courtroom should be cleared of spectators while such evidence is 
being received or commented upon, and all persons whose duties require them to 
remain should be warned that they are not to communicate such confidential 
or secret information. * * *” 

Since the Manual for Courts-Martial was issued pursuant to the authority of 
the President to prescribe procedure for such trials, and article 151(b) MCM by 
its language is addressed to procedures of such courts, it obviously does not affect 
access by the General Accounting Office to Inspector General’s reports determined 
by the Comptroller General to be necessary to the performance of his work, 
particularly where the report requested is not one dealing with personnel or 
criminal investigations. 

Air Force regulation 120-3, paragraph 9, October 11, 1954, and similar regula- 
tions provide: 

“Disclosure of or access to matters pertinent to and inquiry or investiga- 
tion will be limited to persons whose official duties require such knowledge. 
The Manual for Courts Martial, 1951, states that inspector general investigations 
are privileged information. The same privileged status applies to inquiries and 
investigations conducted under this regulation. Also paragraph 3, AFR 190-16, 
July 29, 1954, excludes investigative reports and reports of inspectors general and 
base inspectors from release to the public as information. Reports by investi- 
gators will not be released or disclosed outside the Air Force without approval of 
the Secretary of the Air Force.” 

Presumably these regulations were issued pursuant to section 161, Revised 
Statutes, 5 U.S.C. 22, or similar authority, authorizing the head of a department 
to issue regulations, not inconsistent with law, for the conduct of his department 
and the custody and use of its records. Since under section 313 of the Budget 
and Accounting Act the Secretary is required to give the Comptroller General 
access to records, any construction of the Air Force regulation denying the 
Comptroller General access is improper, and the regulation to that extent, being 
inconsistent with law, has no effect. 

With reference to the right or privilege of the head of the executive branch of 
the Government to refuse to the legislative and judicial branch of the Govern- 
ment free access to records in the custody of the executive departments, support 


for such claim of right or privilege is found in 25 Op. Atty. Gen. 326, 40 Op. Atty. 
Gen. 45, and cases referred to therein. 
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Assuming, arguendo, that such right or privilege does exist, we do not believe 
it warrants an executive agency denying to the Comptroller General information 
or access to its documents in view of section 313 of the Budget and Accounting 
Act which clearly provides that “all departments * * * shall furnish * * * jp. 
formation * * *” required by the Comptroller General and that he shall have 
“access to and the right to examine any * * * documents of any such depart- 
ment. * * *” The opinion of the Attorney General in 1925, 34 Op. Atty Genera] 
446, discussed earlier, clearly recognizes the prerogative of the Comptroller 
General to determine what papers he should have to enable him properly to 
perform his audits and that the departments are required to furnish them. 

The right or privilege asserted from time to time by the executive branch was 
considered in a study by the staff of the House Committee on Government Opera- 
tions entitled “The Right of Congress To Obtain Information From the Execy- 
tive and From Other Agencies of the Federal Government,” committee print dated 
May 3, 1956, and in great detail by the House Committee on Government Opera- 
tions in connection with Public Law 85-619 approved August 12, 1958, as were 
the court cases cited and relied upon by the Attorney General. See House Report 
No. 1461, 85th Congress, 2d session. Also, there was there considered a line of 
later decisions starting with McGrain v. Daugherty, 273 U.S. 185 (1927) which 
upheld the power of Congress to require information sought for legislative pur- 
poses. None of the cases relied upon by the Attorney General involved demands 
by the Congress for information from the executive agencies. This was consid- 
ered in a study on the matter furnished the committee by the Attorney General. 
See page 2938 of the printed hearings before a Subcommittee of the House Com- 
mittee on Government Operations on June 20 and 22, 1956, on “Availability of 
information From Federal Departments and Agencies” wherein after citing and 
quoting from numerous court decisions he stated “None of the foregoing cases 
involved the refusal by a head of department to obey a call for papers or informa- 
tion. There has been no Supreme Court decision dealing squarely with that 
question.” 

As indicated, the precise question of whether the Congress has a right to ob- 
tain information from the executive which it refuses to furnish because of its 
confidential nature has not been the subject of a court decision. Where infor- 
mation sought by Congress by an executive department has been refused, the 
Congress has, at times, succeeded in bringing sufficient pressure to bear to obtain 
the information, or the executive department has, upon reconsideration, relented 
and furnished it. At other times the Congress has not pressed the matter—pos- 
sibly because of its feeling that the President was in such a position that he 
should know whether the information should he withheld, or that the Congress 
had no machinery to force his compliance—and the information was not fur- 
nished. But regardless of whether such right or privilege exists, it is clear that 
the Congress in passing on future appropriations and other legislation has a 
right to know whether the funds appropriated are being properly and efficiently 
used for the purposes it intended and that any information available in that 
regard should be available to the Comptroller General. 

In view of the above, and in the absence of any judicial determination specifi- 
eally dealing with the rights of the Comptroller General under section 313, we 
do not believe that the position of the Secretary of the Air Force that the report 
in question can be legally withheld is proper. 

Rosert F. KELLER, General Counsel. 


Senator Hruska. You would not want to exercise your executive 
privilege in that regard? [Laughter.} 

Mr. Ketter. No, sir. 

Senator O’Manonry. He has no executive privilege. He is no bet- 
ter than a Senator. [T.aughter. | 

Mr. Ketrer. Our position is quite clear. The General Accounting 
Office will not claim executive privilege. 

Senator Hruska. Let the record show that the last remark of mine 
was facetious, Mr. Chairman. 

Mr. Suayman. Mr. Chairman, we have had references to certain 
provisions, and I would like to put those in the appendix, with your 
permission, if they are not set out in the -—— 
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Senator O’Manoney. I was going to ask Mr. Keller if he would go 
over his paper and insert not only the citations to the statutes but 
also the names of the individuals who have been mentioned. 

You followed a very careful practice of referring, let us say, to the 
Inspector General without identifying the individual. 

In a matter of this kind I think persons involved ought to be iden- 
tified for the benefit of the committee. 

Mr. Keer. I would be very glad to do that. 

Mr. StaymMan. We have the Attorney General’s 1925 opinion, I 
think, already put into the record. 

Have there a any court decisions on the power of the GAO to 
obtain information, that is, the Comptroller General to obtain in- 
formation / 

Mr. Kevier. No, sir; there was not. 

Mr. Stayman. How long are these audit reports which you have 
referredto? Imeanthesize? 

Mr. Kevier. I have an example of one here, sir. This is the report 
on Laos. It is 84 pages. 

However, I anticipated your question. We could submit for the 
record the pertinent provisions relating to, the pertinent statements 
relating to, these evaluation reports. 

Mr. Starman. And fully identified with titles ? 

Mr. Ketxer. I would be very glad to, sir. 

Mr. Stayman. Mr. Chairman, I have a few things for the record, 
aside from Mr. Keller’s. We have a letter from Senator Humphrey 
with a statement on “the need to know.” 

Senator O’Manonry. It may be received. 

(The document referred to follows :) 


U.S. SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
March 12, 1959. 
Hon. THoMAS C. HENNINGS, 
Chairman, Subcommittee on Constitutional Rights, Judiciary Committee, U.S. 
Senate. 

Deak Tom: In connection with your subcommittee hearings scheduled for 
tomorrow on the topic of executive privacy, I would like to request that there 
be included in the hearing record the enclosed text of an address on this subject 
which I delivered February 138, 1959, before the national debate banquet at 
Northwestern University in Evanston, II. 

Best wishes. 

Sincerely yours, 
Huspert H. HUMPHREY. 
THE NEED To KNow 


(Excerpts from address prepared for delivery by Senator Hubert H. Humphrey 
(Democrat, Minnesota) receiving “Speaker of the Year’ Award, at national 
debate banquet, Northwestern University, Evanston, Ill, Friday night, Febru- 
ary 13, 1959) 


I am deeply grateful for the award you have bestowed upon me tonight. 

To be cited as a person who has, in your opinion, done a commendable job to 
stimulate discussion and thought on current public issues is indeed a great 
honor. It is the more so because it is presented by a group which has so much 
experience and talent in the art of public discussion and debate. 

Your award places me in the position of having earned a reputation which 
I must continue to deserve. But since you have presented me with this citation 
it is fitting that I use the occasion to speak briefly on the importance of discus- 


sion and debate, and on the esse ntiality of having the necessary information on 
those subjects chosen for discussion. 
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DEBATE ESSENTIAL TO THE DEMOCRATIC PROCESS 


It is axiomatic that without lively discussion of current public issues, our 
political system—with its inestimable democratic process—would not survive. 
It would atrophy through lack of an essential ingredient in its diet, public dis- 
cussion and debate. Public debate and discussion provide our citizens with the 
knowledge that they must have to judge the merit of the many issues which 
confront our Government, and without the discussants, the public would often 
be left with little or no opportunity to know how to choose public servants— 
how to choose those who best represent their views as to how the country 
should be managed. ; 

Public debate and discussion, although imperative if our society is to survive 
and retain its vitality, must also have substance. If debate and discussion mean 
an exchange of ignorance, then certainly our people will be fooled into approving 
policies, and our legislators will be misled into passing laws, which are wrong 
from the standpoint of our national security and the well-being of our citizens, 

On domestic matters, reliable information can and does emanate from a variety 
of sources. Our universities, our research institutions, our inquiring press, and 
the lay but well-informed voter all makes priceless contributions, in addition to 
the Government itself to the evaluation of proposed solutions to problems facing 
the body politic. 

On the foreign front, however, our store of reliable information is sometimes 
more limited. 

I do not mean that private institutions and private citizens do not and cannot 
make a contribution in the field of foreign policy. They can and they must. But 
on certain aspects of our national security, the information that is necessary 
to have before making decisions and rendering judgments is contained within 
the executive branch of our Government. 

Let me cite an example which is very familiar to you, the problem of con- 
trolling and reducing armaments, and particularly the question of the prohibi- 
tion of the further development of nuclear weapons. 

You have been debating this question for the past several months. In order 
to prepare your cases, you had to have information. Without knowing what 
your various sources were, I am willing to bet that many, if not most, came 
from hearings and studies held and conducted by our Senate Subcommittee on 
Disarmament. Or, if they did not come directly from the subcommittee, many 
of your sources were stimulated as a result of the subcommittee’s work. 


LACK OF INFORMATION ON THE DETECTION OF NUCLEAR TESTS 


Last year it took us literally months to find people in the executive branch 
of the Government who were willing and prepared to discuss the problem of the 
detection of nuclear weapons tests. Once we had some knowledge of what was 
involved in the detection problem, we could go outside the Government for ad- 
ditional views. But basically, we had to start with information that only 
the executive branch of the Government could supply. Until the Government 
agencies involved could be persuaded to release more information, intelligent 
discussion of the control and inspection aspect of prohibiting nuclear weapons 
production and stopping nuclear weapons tests could not progress. 

But there is still a great deal of information that is classified on this matter, 
some of it for reasons that are difficult to understand. 

The Disarmament Subcommittee has been holding hearings the past couple 
of weeks on many aspects of the disarmament question. Many of these hear- 
ings, the subcommittee felt required to hold in executive session. The reason for 
this was only so that the executive officers could speak frankly before the sub- 
committee. An executive session means that no witness can refuse to speak 
or discuss a matter on grounds that the matter is classified. However, the sub- 
committee requested each witness to go over his testimony carefully so that 
the maximum portion of it could be made public, and thus contribute to the 
public’s understanding of the issues involved. 


CONTINUED GOVERN MENT CLASSIFICATION OF ARMS CONTROLS DATA 


Getting information that has been presented in executive session released to 
the public is a frustrating and time-consuming job. And as I said previously, 
much information still cannot be released for a variety of reasons, some of them 
not very defensible. 

Let me give you some examples, all of which have come out of my recent 
experiences with the Disarmament Subcommittee hearings. You will immedi- 
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ately see, I think, that the withholding of some of the information is justified, 
that the withholding of some of the information is questionable, and that the 
refusal to disclose still other information borders on the ridiculous. 


QUESTIONABLE WITHHOLDING OF INFORMATION 
WEAPONS INFORMATION 


Case No. 1. Information relating to the weight of atomic weapons relative 
to their yield is classified. This, I think you will agree, is clearly sensitive. 
Ihave no quarrel with this type of classification. 


DISAGREEMENT AMONG EXECUTIVE AGENCIES 


Case No. 2. A private witness who has been serving the Government in a 
specific capacity makes recommendations to the executive branch regarding 
future policies on the relationship of disarmament matters to the prevention of 
surprise attack. These recommendations are agreed to by one agency, but may 
be opposed by another agency and, therefore, the recommendations are classified. 

This case I would call questionable. 

It is understandable that the executive branch prefers to coordinate policy and 
reach agreement with all agencies concerned before a given policy is stated to 
the public. But such an attitude assumes that the public should not be privy 
to the formulation of policy, that the public should only know of policy after 
it has been set and determined. 

It is reasonable to wait for policies to be coordinated among the various 
agencies of the government if eventually a decision is made which the public can 
then discuss and debate. But what we are witnessing today is a Government in 
which decisions are not being made, because there is no leadership at the top to 
resolve the differences of opinion among the various executive agencies. 

Iam aware that this is somewhat a partisan remark. 

I would be dishonest, however, if I tried to gloss over this problem. I can 
understand that the Department of Defense, the Department of State, and the 
Atomic Energy Commission as well as other agencies in the Government have 
different views on such a question as to whether the United States should 
attempt to negotiate with the Soviet Union on questions of armaments control. 

These differences of opinion are legitimate. 

But if our Government is to be a positive force in this world, if our national 
security is to be preserved, if we are to earn the respect and confidence of the 
peoples of other nations, and if we are to know what kind of policies we should 
follow in dealing with the Soviet Union and other countries of the Soviet bloc, 
then these differences of opinion must be resolved. And they must be resolved 
within a reasonable period of time. 

So I say that a witness’ personal recommendations may be legitimately with- 
held from the public for a time, but if weeks go by and nothing happens, then 
it is time for the public and its Representatives in Congress to begin to ask ques- 
tions, and to apply pressure to have these matters brought before the public 
for debate. 


SEISMOLOGICAL RESEARCH 


Case No. 3. Scientific research is now going on regarding the study of the 
earth, how to distinguish earthquakes from nuclear explosions, and how to per- 
fect instruments to identify earthquakes and explosions. This research is still 
classified. I fail to comprehend why the nature of the research is withheld. The 
research does not deal with weapons; it deals with seismology. We are told 
that if instruments are placed deep in the earth, this may be an excellent means 
of detecting and identifying nuclear explosions and earthquakes. But you can- 
not be told how the experiments will be conducted, where they will be conducted, 
who is responsible for carrying on the research, and when it is expected to be 
completed. Yet, the experiments would have great interest for seismologists 
the world over, and even more important at this particular time, the results could 
have a significant impact on negotiations now underway in Geneva for a con- 
trolled suspension of nuclear weapons tests. 


CASE OF EXECUTIVE PRIVILEGE 


Case No. 4. Certain portions of testimony are deleted on the ground that the 
witness is a consultant to an advisory body to the President and, therefore, the 
information should not be given out. Not only is it contended that this is privi- 
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leged information, but it is contended that since the testimony of the witness 
may conflict with the views of another executive agency, that this matter should 
be left to be ironed out within the executive branch of the Government. 

What this amounts to is that a regular executive department can air its views 
in public, even if these views conflict with public policy, but a consultant to a 
Presidential advisory body cannot make some of his views public, even if they 
agree with the policy. Now this is a strange situation. Let me be a little more 
explicit. 

The stated policy of the Government at the moment is that we shall try to 
reach agreement with the Soviet Union on the discontinuance of nuclear weapons 
tests provided an effective control and inspection system is included in the 
agreement. 

The Department of Defense and the Atomic Energy Commission question the 
advisability of this policy, and say so publicly. 

However, all the private evidence is that the President’s Science Advisory 
Committee, headed by Dr. James R. Killian, formerly head of Massachusetts 
Institute of Technology, approves the policy. 

Yet neither Killian nor any of the members of the Committee can publicly say 
they agree with the policy if their statements imply they are speaking as a 
member of the Committee. 

So what we have is a policy, the defenders of which are gagged and those who 
oppose it have a relatively free hand in expressing their opposition. 

All I can say is that this is a rather peculiar way to run a government. 

One might even ask, what about the fellow on top? What does he think about 
all this? Why won’t he speak out so that we might know just how firm the 
policy is? 

Before I leave this point, I wish to stress I do not disagree with the right of 
the President to have advisers who have a confidential role. But this prerogative 
‘an be carried too far, so far that whole segments of informed opinion are con- 
stantly being bottled up. They are stored away and saved for the infighting of 
the executive branch but the benefit of their views and wisdom are hidden from 
the public. 

Dr. Killian and his Science Advisory Committee is not the only group which 
has been sheltered from congressional and public inquiry. When Mr. Stassen 
was disarmament adviser to the President, all of his work and studies conducted 
for him were classified under the label of executive privilege. 

When Clarence Randall was the President’s adviser on foreign trade, he was 
prohibited from testifying before Congress because of his role as Presidential 
adviser. 

Nelson Rockefeller, when he was advising the President on matters of psycho- 
logical warfare, could not tell the public what his views were and that they 
were not being accepted. 

William Foster, an able and as conscientious a public servant as one can find, 
served as vice-chairman of the famous Gaither report on our national defense, 
The Gaither report was completely classified, even from Members of Congress. 
Mr. Foster, it is reported, felt so strongly about his views that he wrote a book, 
but even this was labeled secret by the White House. Mr. Foster is a patient 
man, far more than I would be under such circumstances. 


VALIDITY OF SOVIET POSITIONS 


Case No. 5. Another type of information that the Government classified in 
our recent hearings has to do with the validity of arguments presented by the 
Soviet Union. A Government witness in the course of his testimony suggested 
that the Soviet Union possibly had a valid objection to one of our arguments, 
but the executive branch decided this ought to be censored. 

Now, there is considerable merit in not conceding too many points to your 
opponent in the course of a debate or in the coure of delicate negotiations, On 
the other hand, if the American people are constantly fed the line that every 
Soviet proposal is by definition full of evil for us or that every Soviet fear is a 
trumped up Communist plot, then how shall we every judge the genuine points 
of view of that nation and its people? 

I am not suggesting here that the Soviet Union is a country to be trusted. 

I am suggesting that occasionally the Soviet leaders have made arguments 
that are legitimate from its security interests, and that it is to the interests of 
the American people to be aware of what those points of view are. I think we 


should be grown up enough to allow witnesses to release remarks which indicate 
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that a particular Soviet position has some merit, and ought to be studied and 
given some consideration. 

I have labored long on this point of the classification of information by the 
executive branch of the Government. I have done so first because I am talking 
to a group that appreciates the importance of having adequate information on 
public issues, and secondly, because I hope that more and more of our citizens 
will demand that such information be released so that they can participate in 
the discussion of what policies our Government should pursue in meeting the 
challenges of today’s world. 


DIRECTION OF AMERICAN FOREIGN AND DEFENSE POLICIES 


Perhaps one of the reasons that so much information is classified by 
Government is that those at the top are uncertain as to the direction 
foreign policy should take. 

Perhaps some of us are clinging to principles annunciated in the past but 
have neglected their meaning and implementation in light of today’s events 
and problems. Let me illustrate what I mean. 

Since about the time of the Korean war, in 1950, our foreign policy took 
the form of building national defense so that when the time came, we could 
negotiate from a position of strength. This was the theme, adopted in the late 
forties or early fifties, and carried on until the present. 

I have no objection to this principle—negotiating from positions of strength. 
In fact, I would say that the principle is a fundamental prerequisite to any 
kind of negotiation. 

But I doubt that we have followed and abided by this concept. We have 
allowed certain aspects of our national defense to be weakened considerably, 
and we have forgotten that we wanted to achieve positions of strength so that 
we could engage in meaningful negotiations. 

On the one hand, we have acted as though we could engage in some unilateral 
disarmament at home, directed by the Bureau of the Budget and motivated by 
a desire to save money at the expense of national security. 

And on the other hand, we have forgotten that the positions of strength we 
wanted to build to be used as the basis for serious bargaining and negotiation. 

We have spent billions and billions of dollars for weapons for destruction and 
annihilation. 

We have put most of our knowledge and efforts in the nuclear weapons field 
into weapons of the very large yield. 

We have had to make weapons of very large yield as warheads for our mis- 
siles because the range of accuracy of our missiles was sufficiently poor that 
only a weapon of very large yield could obliterate and destroy its designated 
target. 

By comparison, we are spending nothing on problems of arms control. 

We are spending very little on the problem of defense against probing actions 
of the Soviet Union, and on the problem of limited military conflicts. 

We have also used the vast majority of our foreign aid expenditures to 
supply other countries with military hardware. 

We have joined with as many nations as we could in signing military de- 
fense pacts. 

We have responded to an increasing degree to the problem of competition 
from foreign markets by establishing import quotas and raising tariffs. We 
have accumulated large amounts of foreign currencies through the sale of 
surplus agricultural products, currencies which now sit idle and which day by 
day depreciate in value and are not used for productive projects. 

These are some of the things we are doing in the field of defense and foreign 
policy. I submit that the direction of this approach is wrong, misguided, and 
lacking in vision and creative leadership. 


our 
our 


POSITIONS OF MILITARY, POLITICAL, ECONOMIC STRENGTH LACKING 


The direction of our policies is not making for positions of strength. They are 
going in the direction of retrenchment. 

Too often we appear to be saying that we, the richest nation the world has 
ever known, cannot afford to spend the money to have a balanced Defense Estab- 
lishment. Too frequently we give the impression that we dare not sit down at 
the bargaining table with the Soviet Union because our representatives cannot 
bargain as effectively as the Soviets. 
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Too many times do we seem to be saying that the great American market 
cannot take the competition of foreign made goods. 

And, finally, too often does our answer to the problem of need abroad seem 
to be in terms of military equipment—and not enough in terms of the imple. 
ments for economic well-being and the expansion of opportunties for human 
growth and happiness. 

But I do not propose to dwell on the inadequacies of our policies. It is more 
important to stress what we should be doing, what we can be working for as 
citizens of a free government and a rich and prosperous society. 





PROGRAM FOR THE FUTURE 


1. We need to have a much more balanced Defense Establishment than we 
now have. The threats to security and peace today exist in such areas as the 
island of freedom of Berlin, Communist subversion and infiltration in the Middle 
East, and probing actions along the periphery of Asia. If we do not have the 
know-how, the fortitude, and the equipment to face these situations, then the 
Soviet bloc will gradually nibble away the free world, bit by bit. 

2. We must engage in serious study and preparation for the purpose of bar- 
gaining with the Soviet Union on all areas—exchange of persons, joint participa- 
tion of international health activities, solution of the division of Europe, trade 
in goods, and the control of armaments. We should not be fearful of nego- 
tiating, but whenever we negotiate we should know what we are after, and we 
must be well prepared and select the best of negotiators to represent us. In 
none of these areas should we expect quick results. 

3. We should focus more on the potential of the economic and political power 
of the newly developing countries of Asia, Africa, and Latin America. In this 
power-conscious world we have tended to look primarily where power is today 
and not enough where power may be tomorrow. As part of western civilization 
it is natural that we have looked mainly to Europe for support and advice and 
as the area in which to invest our capital. I would not for one minute diminish 
the degree of cooperation we have achieved with the countries of Western Eu- 
rope. But I would place much more stress on working with the countries of the 
Latin, Asian, and African worlds. 

4. The direction of our foreign economic policy should be one of expansion, 
not one of caution and retrenchment. As we have grown rich and wealthy in 
our economic system, we have lost to some extent the spirit of competition and 
the spirit of risk in conducting our economic affairs. If we are to promote and 
extend ideas of a free economy, I believe we must look outward, not inward. 
But we cannot expand and strengthen international trade and international 
economic development without meeting some competition from abroad and with- 
out subjecting our capital to some risk. 

5. The focus of our cultural policy should be one of opening up our shores for 
the people of all nations to observe the operation of our political, economic, and 
social system. 

We know there are many aspects of our way of life that require vast improve- 
ment. But what is and can be exciting and challenging about our free society 
is that if we have the vision, the will, and the leadership, the sores and the de- 
fects can be removed. 

Our society is constantly changing, and it is the art of statesmanship and poli- 
tics to have this change be for the good—and not the bad. 

I could go on at considerable length elaborating on these points and adding 
more. 

But on all these matters, much more public discussion and debate are needed. 

You have done a masterful job in weighing the pros and cons and the various 
courses of action on one of the crucial issues that face us, that of the direction 
of our arms control program and policies. 

I cannot help but have the feeling that whatever views you come out witb 
on this issue, the country will be better served as a result. 
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I am pleased to have had a small part in your deliberation tonight, and I 
can only hope that through the deliberations of you and your fellow students, 
United States policy will evolve to serve the Nation in the cause of a better 
and more peaceful future for all of us. 

Mr. StayMan. Provisions from the Federal Bar Journal sym- 

osium dealing strictly with “executive privilege,” and the public’s 
right to know and the public interest. 

Senator O’Manoney. Isthisa letter? 

Mr. StayMan. This is a letter authorizing the inclusion in our rec- 
ord of that symposium, those articles. 

Senator O’Manoney. A letter addressed to whom ? 

Mr. StayMANn. Senator Hennings, chairman of the subcommittee. 

Senator O’Manoney. It may be received and inserted in the record. 

(The document referred to follows :) 
THE FEDERAL BAR ASSOCIATION, 
Washington, D.C., March 9, 1959. 
Hon. THOMAS C. HENNINGS, Jr., 


Chairman, Senate Committee on the Judiciary, Subcommittee on Constitutional 
Rights, U.S. Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: Your March 6, 1959, letter requests permission to 
include in the hearings scheduled for March 13 by your committee, the contents 
of the January 1959 issue of the Federal Bar Journal on “Executive Privilege: 
Publie’s Right to Know and Public Interest.” 

This is to advise that you are authorized to include the contents of that issue 
in the planned hearings. 

We are happy to be of service. 

Sincerely yours, 
PAuL A. BARRON, 
Editor-in-Chief, Federal Bar Journat. 

Senator Hruska. May I ask how extended is that symposium ma- 
terial ? 

Mr. StayMan. I thought it was about 30 pages. Mr. Patton tells 
me it is more extensive, and that it includes the article by Senator 
Hennings and the statement by one witness or one potential witness 
here, Mr. Wiggins. 

Senator Hruska. Wasthat the American Bar Association ? 

Mr. StayMan. No,this was the Federal Bar Journal. 

Just those articles that deal with executive privilege is what I am 
referring to, Mr. Chairman, if those can be included. 

Senator Hruska. No objection. 

Senator O°’Manoney. Without objection, it may be inserted. 

J ’ ’ 

(The document referred to follows :) 
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EXECUTIVE PRIVILEGE: 
ABOUT THIS ISSUE AND THE AUTHORS 


ANDREW P. Murpny, JR.* 


This special issue of the Federal Bar Journal on Executive Privilege results 
from a series of discussions on this subject among the Editors which were ini- 
tiated by the publication in 1954 of two issues of the Journal on “Congressional 
Hearings and Investigations.” During the planning and preparation of those 
two issues, one of the important and stimulating problems under considera- 
tion concerned the production of documents and papers by the Executive 
Branch of the Government and the privilege of the Executive Branch to keep 
confidential such papers and information which it deemed required secrecy. 


In an article in that issue entitled “Memorandum on Separation of Pow- 
ers,” Attorney General Brownell clearly set forth the issues involved in this 
problem and reviewed the precedents that our Presidents, members of their 
Cabinets, and other heads of executive departments have set on refusing to 
disclose papers and information whch require secrecy for reasons of public 
policy. The Attorney General stated that the basis of this privilege was grounded 
on the public interest and the safety of the Nation. He pointed out that the 
courts have held that whether the production of papers contrary to the public 
interest was a matter for the Executive Branch to determine. 


Mr. Conrad Philos wrote for that same issue an excellent article entitled 
“Executive Privilege and the Release of Military Records.” He also succinctly 
described the problem. The public interest, he said, is the first and paramount 
consideration in determining whether a record should be released, and may 
require either the disclosure or the nondisclosure of a record. Mr. Philos out- 
lined three categories of records in the possession of the executive agencies 
which must be considered privileged in nature. He described these categories 
as follows: 


(1) A record which affects a military or state secret; 

(2) A record which represents a communication between officials and at- 
torneys of a Department; and 

(3) A document which is privileged because it qualifies as a departmental 
record. 


Since the publication of the earlier work on Congressional Hearings, the 
Fditors of the Journal have felt that an entire issue of the Journal should 
be devoted to this one subject. The increased interest in the issues inherent in 
this subject by the public as well as the Congress and the Executive Branch 
of the Federal Government has underscored its importance. This issue, then, 
represents the extensive interest the Editors have had in this subject and will 
continue to have in order to serve the best interests of the public as well as 
the legal profession. 

Few would disagree with the view that the production of papers and in- 
formation and the privilege to withhold such by the Executive Branch of the 
Government must be based on the interest of the public and national safety. 


* Editor-in-Chief, Federal Bar Journal, 1951-58; Member of the Massachusetts and Dis- 
trict of Columbia Bars. 
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Many different views have been offered from time to time, however, as to 
how the public interest and national safety should be interpreted by the 
Executive Branch in deciding whether a certain document or piece of informa- 
tion should be withheld from the public. It is clear that military secrets essen- 
tial to national defense should properly be withheld from public view. Com- 
munications between officials and attorneys of a department have such a 
confidential nature in themselves that their privileged nature is only infrequently 
challenged. 

Considerable controversy has been developed, however, over the release 
of “departmental records” by Federal agencies. Just where to draw the line in 
deciding which “departmental records” must be withheld in the public in- 
terest on the basis of Executive Privilege has been a difficult task to administer. 


It is the purpose of the Federal Bar Journal in publishing this issue to 
assure a thorough expression of different opinions on this vital problem of 
inter-governmental relationships. 


THE AUTHORS 


Senator Thomas C. Hennings, Jr., Chairman of the Subcommittee on Con- 
stitutional Rights of the Senate Judiciary Committee, is a well-known authority 
on Constitutional law. Senator Hennings graduated from Cornell University, 
received his law degree from Washington University and was awarded an 
Honorary Doctorate of Laws from Central College in 1954. He is a member 
of the Missouri Bar and has served as District Attorney of St. Louis, Missouri. 
He is a member of the American Judicature Society, the American, Missouri, 
and St. Louis Bar Associations and Chairman of the Rules and Administra- 
tions Committee of the U. S. Senate. 


Congressman John E. Moss, who has written an introduction to this issue, 
is a member of the House of Representatives Government Operations Commit- 
tee and Chairman of its Subcommittee on Public Information. The extensive 
work of Mr. Moss and his Subcommittee has been a major factor in stimulating 
discussion of the problems outlined in this issue on Executive Privilege and 
has set in motion strong currents towards the solution of this problem. Before 
coming to the United States Congress, Mr. Moss was a member of the Cali- 
fornia State Assembly and served in the United States Navy during World War II. 

Mr. Leonard Niederlehner, who has written an introduction to this issue 
from the Executive Branch viewpoint, is Deputy General Counsel of the Depart- 
ment of Defense. He received his Bachelor of Laws degree from the University 
of Ohio in 1937, where he was a member of the Order of Coif. Mr. Neiderlehner 
is a member of the Ohio and Supreme Court Bars. 

Mr. Clark Mollenhoff brings to this issue an extraordinary background 
and experience in the field of public information. Mr. Mollenhoff is a corre- 
spondent for the Des Moines Register and the Washington Bureau of Cowle 
publications. He is a member of the Iowa Bar and the American Bar Associa- 
tion. In 1949-50 he attended Harvard University as a Nieman Fellow. A mem- 
ber of Sigma Delta Chi, Mr. Mollenhoff has been the recipient of a number 
of outstanding awards in his field. Among those are the Washington Corre- 
spondents Award in 1953 and 1955, the Heywood Broun Memorial Award in 
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1956, the Raymond Clapper Memorial Award in 1956, and the Sigma Delta 
Chi Public Service Award in 1958. He also received the Pulitzer Prize in 1958 
and has been closely identified with the subject of freedom of information for 
over ten years. He has been a member of the American Society of Newspaper 
Editors Freedom of Information Committee and the Freedom of Information 
Committee of Sigma Delta Chi. In 1952, he served on the Advisory Committee 
of the late Senator Blair Moody of Michigan. 

Mr. J. R. Wiggins, who brings the publisher’s viewpoint to this sympo- 
sium, is Vice President and Executive Editor of the Washington Post and 
Times Herald. Mr. Wiggins was formerly editor, St. Paul Pioneer Press and 
St. Paul Dispatch and formerly Assistant to the Publisher, New York Times, 
In 1954, he was Lovejoy Fellow at Colby College and in 1957, the recipient 
of the John Peter Zenger award from the University of Arizona. Mr. Wiggins 
is presently serving as First Vice President and Member of the Board of Di- 
rectors of the American Society of Newspaper Editors. He is author of Free. 
dom or Secrecy, published by the Oxford University Press in 1956. 


Mr. Daniel J. McCauley, Jr. is Associate General Counsel of the Securities 
and Exchange Commission. Mr. McCauley is a graduate of LaSalle College 
and Pennsylvania Law School, and a member of both the Federal Bar Associa- 
tion and the Pennsylvania Bar Association. He was in private practice in 
Philadelphia, Pennsylvania, prior to his assuming his present post with the 
Securities and Exchange Commission. He formerly served as Special Deputy 
Attorney General, Pennsylvania Securities Commission and has had an out- 
standing career in the legal profession. Mr. McCauley has done a great deal 
of research in this particular subject and his views are a very valuable addition 
to this issue. 

Mr. Conrad Philos is a General Editor of the Federal Bar Journal and 
has been a valuable member of its Editorial Board for several years. Author 
of the article entitled “Executive Privilege and the Release of Military Rec- 
ords” which appeared in the January-March, 1954 symposium on Congressional 
Hearings and Investigations, Mr. Philos has written many authoritative legal 
articles and books. He is a member of the Illinois State and Federal Bar As- 
sociations and presently is Consultant to The Judge Advocate General, De- 
partment of the Army. 


Although he does not appear as an author in this issue, the Editors of 
the Journal wish to extend their appreciaton to John Mitchell who is Counsel 
to the Subcommittee on Public Information, House Government Operations 
Committee. Mr. Mitchell has worked tirelessly in connection with this issue 
and has personally been a strong factor in the lively discussions of the prob- 
lems presented here. Mr. Mitchell has also given a great deal of valuable 
advice and time to the compilation of the articles contained here. 
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INTRODUCTION: A LEGISLATOR’S VIEW 
EXECUTIVE PRIVILEGE — PUBLIC’S RIGHT TO KNOW 


Joun E. Moss * 


The Federal Bar Journal and the Federal Bar Association are perform- 
ing a valuable public service by providing, in this issue, an opportunity for 
the full expression of different points of view on the important and timely 
subject of Executive Privilege. This is a subject with which I have been closely 
associated and directly concerned as chairman of the Special Subcommittee on 
Government Information of the House Committee on Government Operations. 

More than 170 years ago the Founding Fathers of this Nation put down 
on paper the charter for a country to be governed by laws rather than royal 
prerogative. These men and their forebears knew only too well that the free- 
doms they had fought to obtain would be lost if they failed to establish the 
fact that the people of the new nation meant to be their own governors. 
From personal experience gained during Colonial days, these men understood 
the necessity for a written proclamation to spell out a system of government 
by laws instead of government by men. They also knew that in order to be 
self-governing under a system of laws, it was necessary for the people to be 
fully informed about the affairs of government at all levels—the legislative, 
the executive and the judicial. 

There has been, in recent years, a sharp reduction in the amount of in- 
formation available to the people about the Executive Branch of government. 
The great expansion of the Federal Government, the experience of two World 
Wars and a continuing cold war have tended to increase government power 
in the hands of the Executive Branch. With this increased power, there has 
been a growing control of government information by Federal officials and an 
assumption of the authority to decide what information will be made avail- 
able to the people and the Congress. 

There has been a marked tendency on the part of too many Federal 
officials in the military departments to overclassify information—to make avail- 
able only self-serving information on successes while omitting facts about mis- 
takes and failure. No one denies the necessity for true security measures in 
the interest of national defense, but our security system is greatly endangered 
by the tendency to classify information which has no true security value. 

Almost as dangerous as the misuse of the security system is the broad ex- 
tension of the claim of “executive privilege” to restrict information. It is my 
firm conviction that very recent claims of “executive privilege” by responsible 
heads of government are so broadly stated as to constitute a real and present 
danger to our system of representative government. A discussion of this im- 
portant problem is most timely. 


The Federal Government is in possession of much information which 
should not be made public, but the Constitution provides the means for pro- 
tecting such information by entrusting to the Congress the responsibility to 
make laws spelling out necessary protections. In 1952 the Supreme Court, in 
the famous Youngstown Steel Seizure Case, set forth in unmistakeable terms 
the roles of the Executive and Legislative Branches: 


* Member of U. S. Congress—Representative, 3d Congressional District, California. For 
biographical sketch, see p. v. 
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* * * In the framework of our Constitution, the President's power 
to see that the laws are faithfully executed refutes the idea that he is to 
be a lawmaker. The Constitution limits his functions in the lawmaking 
process to the recommending of laws he thinks wise and the vetoing of 
laws he thinks bad. And the Constitution is neither silent nor equivocal 
about who shall make the laws which the President is to execute. The 
first section of the first article says that ‘All legislative powers herein 
granted shall be vested in a Congress of the United States * * *’, After 
granting many powers to the Congress, article I goes on to provide that 
Congress may ‘make all, Laws which shall be necessary and proper for 
carrying into Execution the foregoing powers, and all other Powers vested 


by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.’ 1 


Many individuals both inside and outside government fail to recognize 
that sweeping claims of “executive privilege” have no basis in law nor in the 
Constitution. The late Mr. Justice Robert Jackson, a former Attorney Gen. 
eral, recognized this fact when he concurred with the statement of Circuit 


Judge Maris who spoke for a unanimous court, in the Reynolds case, in 
these words: 


Moreover we regard the recognition of such a sweeping privilege 
against any disclosure of the internal operations of the executive depart- 
ments of the Government as contrary to a sound public policy. The pres- 
ent cases themselves indicate the breadth of the claim of immunity from 
disclosure which one Government department head has already made, 
It is but a small step to assert a privilege against any disclosure of records 
merely because they might prove embarrassing to Government officers. 
Indeed it requires no great flight of imagination to realize that if the Gov- 
ernment’s contentions in these cases were affirmed, the privilege against 
disclosure might gradually be enlarged by Executive determinations until, 
as is the case in some nations today, it embraced the whole range of gov- 
ernmental activities. 

“We need to recall in this connection the words of Edward Livings. 
ton: ‘No nation ever yet found any inconvenience from too close an in- 
spection into the conduct of its officers, but many have been brought to 
ruin, and reduced to slavery, by suffering gradual imposition and abuses 
which were imperceptible, only because the means of publicity had not 
been secured.’ And it was Patrick Henry who said that ‘to cover with the 
veil of secrecy the common routine of business, is an abomination in the 
eyes of every intelligent man and every friend of his country.’ 2 
As the following articles are read, it will be well to keep in mind two 

important questions: 

First, does granting access to information invade the powers and _preroga- 
tives of the Executive Branch? Second, does granting access to information 
interfere with the miaking of administrative decisions or the functions com- 
monly associated with an executive official? 


? Youngstown Sheet & Tube Co., et al. v. Sawyer, 343 U.S. 587, 588 
* Reynolds v. U. S., 192 F. 2d 995. 
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INTRODUCTION: AN EXECUTIVE BRANCH VIEW 
EXECUTIVE PRIVILEGE—PUBLIC’S RIGHT TO KNOW 


LEONARD NIEDERLEHNER * 


The subject of the availability of information has received extensive treat- 
ment from the lawyer’s point of view, in numerous legal publications. From 
the policy point of view, it has received a great deal of attention from the 
Congress and the Press. It is well that the topic be subjected to discussion and 
scrutiny. However, it is doubtful that the issues involved will soon be settled 
with finality either from the legal or the policy point of view because they 
narrow to issues of judgment of responsible Government officers; and there 
appears little likelihood that there will develop an appropriate forum other 
than public opinion to adjudicate the differences. 


In theory, it seems possible for students to agree upon fundamental prin- 
ciples, except for some extremes. It is in the application of fundamental 
principles to individual cases that questions arise. 


Everyone should be able to agree on the basic principle that a democracy 
can only exist in a climate of enlightened public opinion and, further, that the 
conduct of the public business must be subject to public scrutiny so that admin- 
istrators may account for the discharge of their responsibilities. 


However, this principle, just as every other fundamental principle of our 
Government, is subject to limitations which derive from a balance of conse- 
quences. Justice Holmes once explained that “The most stringent protection of 
free speech would not protect a man in falsely shouting fire in a threatre and 
causing a panic.”” ? 

One limitation on the availability of information which finds general sup- 
port in principle is the necessity for the protection of information relating to the 
national security which may be of benefit to a potential enemy or the release of 
which might be detrimental to the interests of the United States. True, this 
information belongs to the public, but if the Government makes it available 
to the citizenry generally it also makes the information available to a potential 
enemy. Critics express the view that too much material is classified for security 
reasons. This Government itself in Executive Order 10501 requires “continuing 
review” to assure that no information is withheld which “the people of the 
United States have a right to know.” However, the principle of classification of 
defense information finds general support. 

It seems possible, also, for students to agree that certain types of information 
not related to classified security information justifiably require protection in the 
public interest. Some of this is covered by specific statute and some is not. 
The articles which follow discuss these in detail. There is a distinct rationale 
upon the basis of which each of these types of information is safeguarded from 
general disclosure. It is noteworthy that some of the categories of information 
have a recognized “privileged” status in the dealings of private parties as 
distinct from their treatment by the agencies of Government. 


* Deputy General Counsel, Department of Defense. For biographical sketch, see p. v 
* Schenck v. U. S., 249 U.S. 47, 52 (1919). 
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The most controversial category of all safeguarded information supplies the 
title of this Symposium, the so-called “executive privilege.” This term has 
gained a particular meaning from the assertion of the Executive of the right to 
safeguard information in the discharge of his responsibilities under the Consti- 
tution, his exercise of the executive power. Most frequently the term relates 
to the non-availability of preliminary thoughts as distinguished from final official 
acts by responsible officials; advising and consulting among staff members which 
involves the free and candid interchange of preliminary views; and recommen. 
dations from subordinates to superiors, particularly those not as yet acted upon. 
It is submitted that the term “executive privilege” is a misnomer in the sense 
that the necessity for protecting preliminary or advisory information or con- 
sultations is accepted by the legislative and judicial branches of the Government 
as well as by the executive; and the protection of certain types of information 
may involve not the exercise of a privilege but rather the application of a 
principle of orderly administration. The legislative branch employs “executive” 
sessions of its Committees. Judge and juries deliberate in private. The judiciary 
protects its agreed opinions until the appointed time for announcement. 


The title of the Symposium relates executive privilege to the people's 
right to know. It is noteworthy that in the well-known recent example, the 
President's letter to the Secretary of Defense dated May 17, 1954, the so-called 
executive privilege was asserted with respect to a request of the legislative branch 
of the Government. The flow of information between the branches of the 
Government would appear to be a vital aspect of the people’s need to know. 
A study of information practices would appear to be incomplete without a 
study of the constitutional separation of powers and the assertion of this sep- 
aration in support of refusals to make available information. Here again it is 
submitted that a study of the excutive practice is but a facet of the entire 
problem. Is the executive's assertion of the right to protect the preliminary 
documents relating to his final official action in the conduct of his business 
completely distinct from the legislature’s assertion of its control over its docu- 
ments? In response to a subpoena duces tecum from the United States District 
Court of the District of Columbia, the House in House Resolution 427 of the 
8ist Congress asserted “that by the privileges of this House no evidence of a 
documentary character under the control and in the posesssion of the House 
of Representatives can, by the mandate of process of the ordinary courts of 
justice, be taken from such control of possession but by its permission. . . .”2 

How do the actions of the executive and of the legislative compare with the 
assertion by the judiciary of its independence of the other branches? 

In June, 1953, Judge Louis E. Goodman, speaking for the seven Federal 
Judges of the Northern District of California, refused to answer certain ques- 
tions by a House Judiciary Subcommittee, investigating the actions of the courts 
in that District. He stated that to do so would “make the judiciary subservient 
to the Legislative Branch of the Government.” With respect to judicial proceed- 
ings, he stated “the Constitution does not contemplate that such matters be 





* See also H.Res. 341, 84th Congress. 
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reviewed by the Legislative Branch but only by the appropriate appellate 
tribunals. The integrity of the Federal courts, upon which liberty and life 
depend, require that such courts be maintained inviolate against the changing 
moods of public opinion.” % 

The studies of the activities of the Executive Branch which follow are 
certainly worthy of the attention given them, and it is submitted that the 
reader, while considering the central theme of the executive privilege, should 
bear in mind the illustrations of the legislative and judicial privilege which 
are cited above. 


*See The New York Times, June 2, 1953, page 22. 
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THE EXECUTIVE PRIVILEGE AND THE PEOPLE’S RIGHT TO KNOW 


Tuomas C. Hr» s1NGs, JR.* 


When the President recently signed the freedom of information bill en. 
acted by the 85th Congress,! there was laid to rest an insidious secrecy practice 
which had developed in the government in recent years whereby the so-called 
federal “housekeeping statute” was cited by executive departments and even 


some of the independent agencies as authority to withhold information from 
the public.? 


At the same time he helped to lay one unlawful secrecy practice to rest by 
signing the freedom of information bill, however, the President in an accom- 
panying statement raised the specter of another, which, if allowed to grow 
unchecked, could become a much greater danger to our democratic system of 
self-government than the misuse of the “housekeeping statute” ever has been, 

When he signed the freedom of information bill, the President said: 3 


I have today signed the bill H. R. 2767, to amend Section 161 of the 
Revised Statutes with respect to the authority of Federal officers and agen- 
cies to withhold information and limit the availability of records. The 
purpose of this legislation is to make clear the intent of Congress that Section 
161 of the Revised Statutes shall not be cited as a justification for failing 
to disclose information which should be made public. 


In its consideration of this legislation the Congress has recognized that 
the decision-making and investigative processes must be protected. It is 
also clear from the legislative history of the bill that it is not intended to, 
and indeed could not, alter the existing power of the head of an Executive 
department to keep appropriate information or papers confidential in the 
public interest. This power in the Executive Branch is inherent unde) 
the Constitution. (Italics supplied.) 


* United States Senator, State of Missouri. For biographical sketch, see p. v. 


* Act of August 12, 1958, (Hennings-Moss Act) 72 Stat. 547 (1958). This statute makes it 
clear that Rev. Stat. § 161 (1875), 5 U.S.C. §22 (1952), (Federal Housekeeping Statute), does 
not authorize executive department heads to withhold information from the public. 5 U.S.C. § 22 
(1952), reads: 

The head of each department is authorized to prescribe regulations, not inconsistent with 

law, for the government of his department, the conduct of its officers and clerks, the dis- 

tribution and performance of its business, and the custody, use, and preservation of the 
records, papers, and property appertaining to it. 

The Hennings-Moss Act adds to section 22 the sentence: “This section does not authorize 
withholding information from the public or limiting the availability of records to the public.” 

*See S. Rep. No. 1621, 85th Cong., 2d Sess. 3 (1958), where it is stated: “Despite the 
obvious ‘housekeeping’ nature and purpose of section 161, it has been openly cited in recent 
years by a number of executive departments and agencies as authosity for withholding informa- 
tion from the public and limiting the availability of records to the public. 

“The Committee has found that this section has been specifically cited as such authority by 
the following executive departments: Department of Agriculture, Department of Defense, De- 
partment of Interior, Department of Justice, Department of Labor, Department of State, and 
Post Office Department”. See also H.R. Rep. No. 1461, 85th Cong., 2d Sess. (1958). 

Independent agencies found to have cited section 22 as authority to withhold information 
from the public included the Civil Service Commission, the Federal Mediation and Conciliation 
Service, the Housing and Home Finance Agency, the Interstate Commerce Commission, and the 
Smithsonian Institute. See Hearings before the Subcommittee on Constitutional Rights of the 
Senate Committee on the Judiciary, 85th Cong., 2d Sess., pt. 1, at 28 (1958). 

* White House press release, August 12, 1958. 
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The President did not indicate precisely what he meant by “appropriate 
information or papers,” or from whom such information or papers are per- 
mitted to be kept “confidential,” or who is empowered to determine what is “in 
the public interest,” but the broad nature of his statement lends strong support 
to the conclusion that he completely endorses the startling and dangerous thesis 
advanced by the Attorney General to the effect that the President and the heads 
of the executive departments, and all those in the Executive Branch to whom 
they delegate it, have an unlimited power to withhold from both the Congress 
and the public any information or papers which they in their own discretion 
decide should be withheld.* This power, said to be “inherent under the Con- 
stitution,” is referred to generally as the “Executive privilege.” 5 

Much has already been said and written about the power of the President 
and his subordinates in the Executive Branch of the government to withhold 
information from the Congress. Considerably less attention has been given to 
the power of the President and his subordinates under the Constitution to 
withhold information from the public. Yet, it is this latter aspect of the 
subject which seems to present the more vexing constitutional problems, since 
any broad “Executive privilege” to withhold information from the public must 
operate in direct derogation of the people’s natural and constitutional right to 
know what the government is doing (or not doing, as the case may be). 

It is the purpose of this article to explore the nature and basis of the 
people’s “right to know” and to measure against it the so-called “Executive 
privilege” to withhold information from the public. In this way, it is believed, 
the ‘privilege” can best be seen in its proper constitutional perspective, and its 
allowable scope may more accurately be determined. 


THE PEoPLE’s RIGHT TO KNow 


Freedom of information about governmental affairs is an inherent and 
necessary part of our political system. Ours is a system of self-government—and 


“The doctrine of an unlimited “Executive privilege” to withhold information from the 
Congress was enunciated by the present Attorney General in 1956 when, as Deputy Attorney 
General, he issued a 102 page mimeographed “study” entitled: “Is a Congressional Committee 
Entitled to Demand and Receive Information and Papers from the President and the Heads 
of Departments Which They Deem Confidential, in the Public Interest?” See Memorandums 
of the Attorney General Compiled by the Subcommittee on Constitutional Rights, The Power 
of the President to Withhold Information from the Congress (Printed for the use of the Com- 
mittee on the Judiciary, 1958). In this “study”, which bears a striking resemblance to a series 
of articles published in the Federal Bar Journal seven years earlier (see Wolkinson, Demands 
of Congressional Committees for Executive Papers, 10 Fen. B. J. 103, 223, 319 (1949), reprinted in 
Hearings, supra note 2, at 147-270), the Attorney General Said: “. . . The rule may be stated 
that the President and heads of departments are not bound to produce papers or disclose infor- 
mation communicated to them where, in their own judgment, the disclosure would, on public 
considerations, be inexpedient.” (Memorandums, supra, at 70 (Cf. Wolkinson, supra, at 348; 
Hearings, supra, at 268.)) This doctrine later was extended by the Attorney General to include 
withholding information from the public when he testified before the Senate Constitutional 
Rights Subcommittee on March 6, 1958 (Hearings, supra note 2, at 26-27), and in a letter 
to Representative George Meader, dated March 14, 1958 (Jd. at 56-58). 

®See Hearings, supra note 2, passim. 

*Eg., Wolkinson, supra note 2; Bishop, The Executive’s Right of Privacy: An Unresolved 
Constitutional Question, 66 YALE L. J. 477 (1957): Memorandums of the Attorney General, 
supra note 2; Note, 43 Gro. L. J. 634 (1955); STAFF OF SPECIAL SUBCOMM. ON LEGISLATIVE OVER- 
SIGHT OF HousE COMM. ON INTERSTATE AND FOREIGN COMMERCE, 85TH Conc. Ist SeEss., RIGHT 
of Access BY SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT TO CiviL AERONAUTICS BOARD FILES 
AND Recorps (Subcomm. Print 1957); Starr oF Hous—E CoMM. ON GOVERNMENT OPERATIONS, 
84TH Conc. 2p Sess., THE RIGHTS OF CONGRESS TO OBTAIN INFORMATION FROM THE EXECUTIVE AND 
FROM OTHER AGENCIES OF THE FEDERAL GOVERNMENT (Comm. Print 1956). 
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self-government can work effectively only where the people have full access to 
information about what their government is doing.” 


History shows that the Founding Fathers were keenly aware of this funda. 
mental truth when they wrote the Constitution. Behind them was the experience 
of the English people, who for several centuries had been struggling for greater 
control over their government, and who in 1771 and 1772, as a result of that 


struggle, finally had managed to establish the right to have made public the 
debates of their Parliament.® 


By 1787, the year the Constitution was written, there had developed in 
England the concept of a right in the people to know what their government 
was doing.® There can be no doubt that the framers of our constitution recog: 
nized the existence of such a right and were strongly influenced by it in writing 
both the original Constitution and the Bill of Rights.1¢ 


When the original Constitution came to be written, no explicit provision 
was made concerning the people's “right to know.” The explanation for this 
seems to be that the right to know, like many other fundamental rights, was 


7In the words of James Madison: “Knowledge will forever govern ignorance. And a people 
who mean to be their own governors, must arm themselves with the power knowledge gives. 
A popular government without popular information or fhe means of acquiring it, is but a pro- 
logue to a farce or a tragedy, or perhaps both.” Quoted in LAsswELL, NATIONAL SECURITY AND 
INDIVIDUAL FREEDOM 62-63 (1950). The same point is made in ANGELL, THE PRESS AND THE 
ORGANIZATION OF SociETY 17 (1922), where it is stated: “If a people are to be in a position to 
judge the conduct of their government, to decide whether it is doing well or ill, to decide the 
merits of public policy at all; if, indeed, they are to preserve the capacity for sound judgment, 
they must have facts before them not only as the government would have them put, but also 
as those who disagree with the government may desire to put them.” 


®*See 1 ANson, LAW AND CUSTOM OF THE CONSTITUTION 158 et seq. (3rd ed. 1897). 


*See Grosjean v. American Press Co., 297 U.S. 233 (1946), where, after discussing various 
attempts by the English government to tax newspapers and advertisements prior to the adoption 
of the First Amendment, the Supreme Court said (at 247): “Citations of similar import might be 
multiplied many times; but the foregoing is enough to demonstrate beyond peradventure that 
in the adoption of the English newspaper stamp tax and the tax on advertisements, revenue 
was of subordinate concern; and that the dominant and controlling aim was to prevent, or 
curtail the opportunity for, the acquisition of knowledge by the people in respect of their 
governmental affairs. It is idle to suppose that so many of the best men of England would 
for a century of time have waged, as they did, stubborn and often precarious warfare against 
these taxes if a mere matter of taxation had been involved. The aim of the struggle was 
not to relieve taxpayers from a burden, but to establish and preserve the right of the English 
people to full information in respect of the doings or misdoings of their government.” (Italics 
supplied). 

After referring to the English struggle to establish and preserve the people's “right . . . to 
full information,” the Court in the Grosjean case mentioned several unsuccessful attempts by the 
Massachusetts legislation to tax newspapers, magazines and advertisements, and went on to say 
(at 248): “The framers of the First Amendment were familiar with the English struggle, which 
then had continued for nearly eighty years and was destined to go on for another sixty-five 
years, at the end of which time is culminated in a lasting abandonment of the obnoxious taxes. 
The framers were likewise familiar with the then recent Massachusetts episode; and while that 
occurrence did much to bring about the adoption of the amendment . . . the predominant 
influence must have come from the English experience.” 

1° Ibid. See also CHAFEE, HOw HUMAN RIGHTS GoT INTO THE CONSTITUTION, passim. (1952). 

Statements by some of those who took part in or influenced the writing of the Constitution 
and the Bill of Rights are illustrative on this score. See statement by James Madison, who 
played a leading role in writing both the Constitution, and was chairman of the committee 
which drafted the First Amendment, supra note 7. Thomas Jefferson, as much the father of our 
constitutional system as any man, stated (with reference to Shay’s Rebellion): “The way to 
prevent these irregular interpositions of the people, is to give them full information of their 
affairs through the channel of the public papers, and to contrive that those papers should 
penetrate the whole mass of the people.” Quoted in LasswELL, op. cit. supra note 7, at 62. 
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taken so much for granted that it was deemed unnecessary to include it.11_ Some 
of the express terms of the original Constitution, however, demonstrate an 
obvious intent to keep secrecy in government at a minimum; and by-clear 
implication they show a recognition of the people’s right to information about 
their government. 


The Preamble of the Constitution reads, in part: 


Ve the People of the United States . . . do ordain and establish this 
Constitution for the United States of America. 


These words affirm the basic principle upon which our government was founded, 
i.e., it is the people who are sovereign and who have granted the Congress, the 
President, and the Judiciary their powers under the Constitution.!2 Since, 
under our theory of government, sovereignty resides in the people, it logically 
and necessarily follows that the people have a right to know what the govern- 
ment—which they themselves established—is doing, and that government officials 
properly may interfere with the free exercise of that right only to the extent 
the people themselves consent. Thus, while it is not mentioned, the people's 
right to know is an implicit part of the Preamble of the Constitution. 


Article I, section 5 (clause 3) of the Constitution contains further recog- 
nition and protection of the people’s right to know. That section provides: 


Each House shall keep a Journal of its Proceedings, and from time to 
time publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Present, be ‘entered on 
the Journal. ... 


As the Supreme Court has stated, the clear purpose of this provision is 
“to insure publicity to the proceedings of the legislature, and a correspondent 
responsibility of the members to their respective constituents.”!? Secrecy in 
legislative proceedings is permitted, but, it is important to note, only as an 
exception to a general requirement of full disclosure. 

Finally, in Article II, section 3 of the Constitution there can be found 
additional evidence that the Founding Fathers recognized the right of the 
people to know about the activities of the government. That section reads: 


[The President] shall from time to time give to the Congress Information 
of the State of the Union... . 


‘1 Chafee, supra note 10, at 3: ‘The Philadelphia Convention deliberately refrained from 
inserting any bill of rights in their document because they thought it unnecessary.” 


12”The words ‘people of the United States’ and ‘citizens’ are synonomous terms, and 
mean the same thing. They both describe the political body who, according to our republican 
institutions, form the sovereignty, and who hold the power and conduct the Government 
through their representatives. They are what we familiarly call the ‘sovereign people,’ and 
every citizen is one of this people, and a constituent member of this sovereignty.” Scott v. 
Sandford (The Dred Scott Case), 19 How. 393, 404, (1857). DoucLias, THe RIGHT OF THE PEOPLE 
(1958), at 21, says: ‘““[The compact of the Constitution is a compact of We The People. The 
ultimate political power is in the people. They can alter, revise, or undo what they created 
any time they choose. While the compact lasts, the various agencies of government are responsible 
to the people. The people elect their law-makers and their Chief Executive for limited terms 
only. Those who exercise authority must have it recurringly renewed at the hands of the 
people. The people are, indeed, the final repository of all power.” 


18 Field v. Clark, 143 U.S. 649, 670 (1892), quoting 1 Story Constitution § 840 (3d ed. 1858). 
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The language of this section is mandatory and imposes on the President 
a positive duty to provide information to the Congress.1¢ Nothing is said in 
this section about the President’s giving information to the public, but this omis- 
sion, if that term may be used accurately, would seem to reinforce the conclusion 
that the right to know was so much taken for granted by the Founding Fathers 
that it was not deemed necessary to include it in the original Constitution,15 
To argue otherwise, it would seem, would be to say that since the Constitution 
does not specifically require it, the President is obliged to give no information 
to the public—a position which even the most ardent advocates of the “Execu- 
tive privilege” doctrine do not take.'6 


When in 1791 the Bill of Rights was added to the Constitution, whatever 
doubt might otherwise have existed about the recognition and protection of the 
people’s right to know under the Constitution was removed. Even more clearly 
than the original Constitution, the Bill of Rights, particularly the First Amend- 
ment, shows a recognition of the right to know. 


The First Amendment reads, in part: 


Congress shall make no law . . . abridging the freedom of speech, or of 
the press . . 


Without question the free speech and press clause of the Bill of Rights was 
intended to serve as a guarantee of the people’s right to acquire information 
about the activities of the government.!7 Implicit in its terms is a right to 
knowledge, including knowledge about what the government is doing.!8 James 
Madison, who played a leading role in writing the amendment, made this very 


.*In the discharge of this duty, the President customarily has sent to the Congress an 
annual message, and, in addition, special messages as he has deemed them necessary or desir- 
able. See The Constitution of the United States, Analysis and Interpretation, S. Doc. No. 170, 
82d Cong., 2d Sess. 462 (1953). 

18 See notes 8, 9, 10, supra. 


1° E.g., Hearings before the Subcommittee on Constitutional Rights of the Senate Com- 
mittee on the Judiciary, 85th Cong., 2d. Sess., pt 1 at 5 (1958) where Attorney General Rogers, 
a leading exponent of the Executive privilege doctrine, testified: ‘““With reference to the right 
of the public to know generally as distinguished from the legislative branch, it seems to me 
that there are four principles which it is well to keep in mind: 

“1. While the people are entitled to the fullest disclosure possible, thts right like freedom 
of speech or press, is not absolute or without limitations. Disclosure must always be consistent 
with the national security and the public interest. 

“2. In recognizing a right to withhold information, the approach must be not how much 
can legitimately be withheld, but rather how little must necessarily be withheld. We injure no 
one but ourselves if we do not make thoughtful judgments in the classification process. 

“3. A determination that certain information should be withheld must be premised upon 
valid reasons and disclosure should promptly be made when it appears that the factors justi- 
fying nondisclosure no longer pertain. 

“4. Nondisclosure can never be justified as a means of covering mistakes, avoiding em- 
barrassment, or for political, personal or pecuniary reasons.” 


17 See Grosjean v. American Press Co., 297 U.S. 233, 250 (1936). “The predominant purpose 
of the grant of immunity here invoked was to preserve an untrammeled press as a vital source 
of public information . . . since informed public opinion is the most potent of all restraints 
upon misgovernment, the suppression or abridgment of the publicity afforded by a free press 
cannot be regarded otherwise than with grave concern.” 


18 That a right need not be mentioned specifically in the Constitution to be considered a 
constitutional right and to be protected as such is demonstrated by the treatment afforded 
recently by the Supreme Court to the “right to travel.” See Kent v. Dulles, 357 U.S. 116 (1958), 
where a majority of the Court held that the right to travel is a constitutional right which 
“is part of the ‘liberty’ of which the citizen cannot be deprived without the due process of law 
of the Fifth Amendment.” 
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point shortly after the First Amendment was adopted when he said with ref- 
erence to it: “.. . the right of freely examining public characters and measures, 
and of free communication thereon, is the only effective guardian of every 
other right.’"!® Judge Cooley expressed the same thought many years later when 
he said in his classic work on the Constitution:2° 
The evils to be prevented [by the First Amendment] were not the censor- 
ship of the press merely, but any action of the government by means of 
which it might prevent such free and general discussion of public matters 


as seems absolutely essential to prepare the people for an intelligent exer- 
cise of their rights as citizens. 


The Supreme Court has yet to recognize explicitly the “right to know” 
as a constitutional right, but the Court has given strong indication that it deems 
such a right to exist, both as a natural right protected by the Ninth Amend- 
ment?! and as a constitutional right protected by the First Amendment.?? In 
Grosjean v. American Press Co.,*° where the scope of the protection afforded 
by the First Amendment was in issue, the Court took occasion to refer to the 
century-long struggle of the English people ‘‘to establish and preserve the right 
... to full information in respect of the doings or misdoings of their govern- 
ment,”’24 (Italics added.) and concluded that the predominant influence which 
brought about the adoption of the First Amendment must have come from 
this English experience. The Court referred also to “the natural rights of the 
members of an organized society, united for their common good, to impart and 
acquire information about their common interests,”*5 and stated that “. . . the 
predominant purpose of [the free speech and press clause of the First Amend- 
ment] was to preserve an untrammeled press as a vital source of public infor- 
mation.” The Court added that “since informed public opinion is the most 
potent of all restraints upon misgovernment, the suppression or abridgment of 
the publicity afforded by a free press cannot be regarded otherwise than with 
grave concern.” 27 


From these words, it seems only reasonable to conclude that if faced with 
the precise issue, the Supreme Court would recognize the right to know as 
a right which is within the protection of the First Amendment as well as 
the Ninth.?8 


The broad scope of protection which the Court probably would afford 
to the right to know as part of the free speech and press guarantee of the First 
Amendment is indicated by the “preferred position” doctrine enunciated by 


2°6 WRITINGS OF JAMES MADISON 398 (1906). 
#02 CooLey, CONSTITUTIONAL LIMITATIONS 886 (8th ed. 1927). 


**U.S. Const. Amend. IX: “The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the people.” 

**For a collection and discussion of various cases in point, see Note, Access to Official In- 
formation: A Neglected Constitutional Right, 27 Inb. L. J. 209 (1951). 


18997 U.S. 233 (1946). 
% Id. at 247. 

%8 Id. at 243. 

* Id. at 250. 

* Ibid. 


** For further discussion of this point, see Parks, The Open Government Principle: Apply- 
ing the Right to Know under the Constitution, 26 Geo. WasH L. Rev. 1 (1957). 
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the Supreme Court in recent years respecting First Amendment rights.2® Under 
that doctrine, freedom of speech and press has been held to occupy a “pre. 
ferred position” in the scale of constitutional values, so that laws restricting 
those rights are not afforded the presumption of constitutionality traditionally 
given other legislation.*® Before such laws are to be held valid a clear and 
present danger must be shown.*! In the light of this doctrine respecting First 
Amendment rights, it is to be expected that the people’s right to know would 
be afforded a preferred position, and that any law or other governmental 
action impinging on that right would have to meet the clear and present 
danger test before being held valid. 


THE “EXECUTIVE PRIVILEGE” TO WITHHOLD INFORMATION 


Having preliminarily explored and determined the nature and scope of 
the people’s constitutional right to know, we may now properly consider the 
nature and scope of the “Executive privilege” under the Constitution to with- 
hold information from the people. As indicated above, only in this way can 
the privilege be seen in its correct constitutional perspective. The reason for 
this becomes clear if we hark back to the basic principle expressed in the 
Preamble of the Constitution, that it is the people who are sovereign, and 
the various branches of the government possess only those powers which the 
people have given them in the Constitution, either expressly or by implica- 
tion.8? Once this principle is accepted—and it forms the cornerstone on which 
our government is built—the scope of any Executive power under the Con- 
stitution, including any “privilege” to withhold information from the public, 
obviously must be determined in the light of all the rights and privileges the 
people have reserved to themselves or provided protection for in the Consti- 
tution, including the right to know. 


Before turning to a consideration of the constitutional basis for the Exec- 
utive privilege to withhold information from the public, however, it should 
be useful to note,—and thus, perhaps, to eliminate—one common source of 
confusion concerning the Executive privilege doctrine. Proponents of the 
Fxecutive privilege frequently cite the constitutional doctrine of separation 
of powers to support the alleged power of the President and his subordinates 
to withhold information from both the Congress and the public.ss Without 


#°See Thomas v. Collins, 323 U.S. 516 (1945); Thornhill v. Alabama, 310 U.S. 88 (1940); 
Cantwell v. Connecticut, 310 U.S. 296 (1940). See also Mason, The Core of Free Government, 
1938-40: Mr. Justice Stone and “Preferred Freedoms,” 65 YALe L. J. 597 (1956), passim. 


*° Ibid. See also, West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 
81 Tbid. 


*? See note 12, supra. 


** Typical of the instances in which an “executive privilege” has been said to exist with 
regard to both the Congress and the public, and such executive privilege has been said to be 
based on the separation of power doctrine, is a letter from the Attorney General to Repre- 
sentative George Meader, dated March 14, 1958. Sce Hearings before the Subcommittee on 
Constitutional Rights of the Senate Committee on the Judiciary, 85th Cong., 2d Sess., pt. 1, at 
56-58 (1958). In his letter, the Attorney General said: “You will notice in my statement 
[before the subcommittee] that I gave full recognition to the existence of like legislative and 
judicial privileges based fundamentally on the constitutional separation of powers as is the 
executive privilege,” then went on to say, “. . . You might consider the consequences if such 
executive, legislative, or judicial privileges did not exist, if the executive could not assert under 
the Constitution a privilege against unrestricted legislative and public inquiry.” 
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attempting to pass judgment on the ultimate merit of this proposition as it 
applies to withholding information from Congress, it can be said that as it 
is applied to the Congress such an argument has at least some plausibility. 
However, to invoke the separation of powers of doctrine to support any priv- 
ilege of the President to withhold information from the public would clearly 
seem to be erroneous, since that doctrine deals with the relationship among 
the legislative, executive and judicial branches of the government, and not 
the relationship between the people and the governmnt.*4 To whatever ex- 
tent any Executive privilege to withhold information exists vis-a-vis the public, 
it must be founded on some other constitutional principle or authority. 

Nowhere in the Constitution is the President expressly given power to 
withhold information from the people. That such a constitutional power 
must exist in certain circumstances, however, cannot realistically be denied. 

Under Article II of the Constitution, the President is vested with the 
executive power, and he not only ig given the duty “to take care that the laws 
be faithfully executed” (with discretion as to how he discharges that duty), 
but is made the Commander in Chief of the Armed Forces, and given various 
other powers, both express and implied, including the exclusive power to 
represent the United States with regard to other nations. It is inescapable 
that the proper and effective exercise of some of the powers and duties given 
to the President under the Constitution requires secrecy under certain circum- 
stances. To the extent that this is so, it would seem that the Constitution by 
necessary implication gives the President power in certain cases to withhold 
information from the public.*5 

Probably the best example of a constitutional power of the President 
necessarily involving some secrecy for its effective exercise is his power in the 
field of foreign affairs. It is easy to imagine the harm that could result to 
the nation as a whole if everything the President and his representatives did 
or said in conducting our foreign affairs was done in public. 

The Supreme Court already has recognized a need for secrecy in the 
conduct of foreign affairs, and has indicated that it recognizes a constitutional 
power in the President to withhold information pertaining to such matters 


from both the Congress and the public, where the national interest demands 
it.86 The Court has said, in the Curtiss-Wright case: 37 


In this vast external realm [of foreign affairs], with its important, com- 
plicated, delicate and manifold problems, the President alone has the 
power to speak or listen as a representative of the nation. He makes 
treaties with the advice and consent of the Senate; but he alone nego- 





See also, United States v. Reynolds, 345 U.S. 1 (1953), where the Supreme Court declined 
to pass on the argument advanced on behalf of the Government that there is an inherent 
executive power to suppress documents which is protected in the constitutional system of 
separation of power. 

**For a discussion of the separation of power doctrine and its functions, in our scheme 
of government, see O'Donoghue v. United States, 289 U.S. 516 (1933). 


** The Supreme Court has held on several occasions that the general language of Article 


II of the Constitution was tailored to give the President broad executive powers to perform his 
constitutional duties. See Myers v. United States, 272 U.S. 52 (1926); United States v. Curtiss- 
Wright Export Corp., 299 U.S. 304 (1936). 


** United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). 
8" Id. at 319. 
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tiates. Into the field of negotiation the Senate cannot intrude; and Con- 
gress itself is powerless to invade it. . . . The Senate Committee on Foreign 
Relations at a very early day in our history (February 15, 1816), reported 
to the Senate, among other things, as follows: 


“The President is the constitutional representative of the United States 
with regard to foreign nations. He manages our concerns with foreign 
nations and must necessarily be most competent to determine when, how 
and upon what subjects negotiation may be urged with the greatest pros- 
pect of success. For his conduct he is responsible to the Constitution. 
The committee consider this responsibility the surest pledge for the 
faithful discharge of his duty. They think the interference of the Senate 
in the direction of foreign negotiations calculated to diminish that re- 
sponsibility and thereby to impair the best security for the national 
safety. The nature of transactions with foreign nations, moreover, requires 
caution and unity of design, and their success frequently depends on 
secrecy and dispatch.” U.S. Senate, Reports, Committee on Foreign Re- 
lations, Vol. 8, p. 24. 


It is important to bear in mind that we are here dealing not alone 
with an authority vested in the President by an exertion of legislative 
power, but with such an authority plus the very delicate plenary and 
exclusive power of the President as the sole organ of the Federal govern- 
ment in the field of international relations—a power which does not re- 
quire as a basis for its exercise an act of Congress, but which, of course, 
like every other governmental power, must be exercised in subordination 
to the applicable provisions of the Constitution . . . Moreover, he, not 
Congress, has the better opportunity of knowing the conditions which 
prevail in foreign countries, and especially is this true in time of war. 
He has his confidential sources of information. He has his agents in the 
form of diplomatic, consular and other officials. Secrecy in respect of 
information gathered by them may be highly necessary, and the prema- 
ture disclosure of its productive of harmful results. Indeed, so clearly is 
this true that the first President refused to accede to a request to lay 
before the House of Representatives the instructions, correspondence and 
documents relating to the negotiations of the Jay Treaty—a refusal the 
wisdom of which was recognized by the House itself and has never since 
been doubted. In his reply to the request, President Washington said: 


“The nature ef foreign negotiations requires caution, and their success 
must often depend on secrecy; and even when brought to a conclusion 
a full disclosure of all the measures, demands, or eventual concessions 
which may have been proposed or contemplated would be extremely 
impolitic; for this might have a pernicious influence on future negotia- 
tions, or produce immediate inconveniences, perhaps danger and mischief. 
in relation to other powers. The necessity of such caution and secrecy 
was one cogent reason for vesting the power of making treaties in the 
President, with the advice and consent of the Senate, the principle on 
which that body was formed confining it to a small number of members. 
To admit, then, a right in the House of Representatives to demand and 
to have as a matter of course all papers respecting a negotiation with a 
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foreign power would be to establish a dangerous precedent.” 1 Messages 
and Papers of the Presidents, p. 194. 


The marked difference between foreign affairs and domestic affairs in 
this respect is recognized by both Houses of Congress in the very form 
of their requistions for information from the executive departments. In 
the case of every department except the Department of State, the resolu- 
tion directs the official to furnish the information. In the case of the 
State Department, dealing with foreign affairs, the President is requested 
to furnish the information ‘if not incompatible with the public interest.’ 
A statement that to furnish the information is not compatible with the 
public interest rarely, if ever, is questioned. 


These words by the Supreme Court seem clearly to give judicial sanction 
to the doctrine of “Executive privilege” as a doctrine of necessity in the field 
of foreign affairs, both as to the Congress and the public. The power to with- 
hold information apparently is viewed as a necessary incident to the “very 


delicate plenary and exclusive power of the President” to conduct foreign 
affairs. 


The need for secrecy thus acknowledged to exist in the conduct of foreign 
affairs, and the constitutional power to withhold information implied there- 
from, undoubtedly pertain also to some other powers and duties given the 
President under the Constitution. Among these, for example, would be cer- 
tain powers and duties of the President as Commander in Chief of the Armed 
Forces. Clearly to perform his wartime duties as Commander in Chief prop- 
erly, even in the absence of legislation by the Congress, the President must 


at times act in secret and at least temporarily withhold information from the 
public. The safety of the nation would demand this.38 


*8 An illustrative example is presented in Totten v. United States, 92 U.S. 105 (1876) 
There the Court said, with regard to a contract made between President Lincoln and the 
plaintiff whereby the plaintiff had acted as a secret agent for the President during the Civil War 
(at 106): 

“We have no difficulty as to the authority of the President in the matter. He was 
undoubtedly authorized during the war, as commander-in-chief of the armies of the United 
States, to employ secret agents to enter the rebel lines and obtain information respecting the 
strength, resources, and movements of the enemy; and contracts to compensate such agents 
are so far binding upon the government as to render it lawfui for the President to direct 
payment of the amount stipulated out of the contingent fund under his control. Our objec- 
tion is not to the contract, but to the action upon it in the Court of Claims. The service 
stipulated by the contract was a secret service; the information sought was to be obtained 
clandestinely, and was to be communicated privately; the employment and the service 
were to be equally concealed. Both employer and agent must have understood that the 
lips of the other were to be forever sealed respecting the relation of either to the matter. 
This condition of the engagement was implied from the nature of the employment, and is 
implied in all secret employments of the government in time of war, or upon matters 
affecting our foreign relations, where a disclosure of the service might compromise or 
embarrass our government in its public duties, or endanger the person or injure the 
character of the agent. If upon contracts of such a nature an action against the government 
could be maintained in the Court of Claims, whenever an agent should deem himself 
entitled to greater or different compensation than that awarded to him, the whole service 
in any case, and the manner of its discharge, with the details of dealings with individuals 
and officers, might be exposed, to the serious detriment of the public. A secret service, with 
liability to publicity in this way, would be impossible; and, as such services are sometimes 
indispensable to the government, its agents in those services must look for their compensa- 
tion to the contingent fund of the department employing them, and to such allowances 
from it as those who dispense that fund may award. The secrecy which such contracts 
impose precludes any action for their enforcement . . .” 
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Thus, there seems little question that under the Constitution the Presi- 
dent by necessary implication has the power to withhold some information 
from the public. But the fact that the President possesses such power, and 
obviously must exercise some discretion as to whom to employ it, does not 
mean, as some proponents of the Executive privilege doctrine assert,*® that 
such power or discretion is unlimited or may be delegated to any and all sub. 
ordinates. 

To begin, the power to withhold information must, in the words of the 
Supreme Court in the Curtiss-Wright case, “like every other governmental 
power . . . be exercised in subordination to the applicable provisions of the 
Constitution.”49 The President cannot, for example, withhold information 
if by so doing he were to usurp or infringe a power given exclusively to the 
Congress under the Constitution. 

Further, since whatever power he possesses under the Constitution to 
withhold information from the public is in direct derogation of the people's 
right to know, the President may not withhold information if by doing so 
he in any way were to trespass on the protections afforded the right to know 
in the Constitution, either expressly or by implication. As set forth above, 
the right to know is given broad protection in the Constitution, particularly 
in the free speech and press clause of the First Amendment, and the President's 
power to withhold information is circumscribed accordingly. 

In addition, the power to withhold information, being one implied from 
the Constitution on the ground of necessity, exists only where it is clearly 
essential. Since the power is implied as a necessary corollary to some other 
power, it may be exercised only when the effective exercise of some other 
power requires it. Thus, even in the field of foreign affairs, where the Su- 
preme Court has recognized a need for secrecy, the power to withhold infor- 
mation exists only to the extent that the effective and proper exercise of the 
President's power to conduct the foreign affairs of the nation requires it. As 


regards foreign affairs matters not requiring secrecy in the national interest, 
there is no power to withhold. 


From the foregoing, it may be seen that the President’s power to withhold 
information from the public is indeed an executive “privilege’’—not a right— 
which has relatively narrow limits. Circumscribed as it is by the protections 
afforded the people’s right to know in the Constitution, particularly in the 
free speech and press clause of the First Amendment, and limited further 
by the protection afforded First Amendment rights under the “preferred 
position” doctrine, the Executive privilege to withhold information from the 
public would seem to exist only in cases where it is necessary in the effective 
exercise of another Executive power and where divulgence of information 
would constitute a “clear and present danger” to the national interest. In the 
absence of enabling legislation by the Congress, information may be withheld 
from the public by the President only when these two tests are met. 


Placed in this framework of limitation, the Executive privilege assumes 
its correct constitutional position, and there is achieved between the pcople’s 


*° Supra note 4, 
“Supra note 36 at 320. 
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right to know and the requirements of the nation’s safety the desirable balance 
referred to by Patrick Henry during the debates prior to the adoption of the 
Constitution, when he said:4! 


The liberties of a people never were, nor ever will be, secure, when 
the transactions of their rulers may be concealed from them ... 1 am 
not an advocate for divulging indiscriminately all the operations of gov- 
ernment, though the practice of our ancestors, in some degree, justifies 
it. Such transactions as relate to military operations or affairs of great 
consequence, the immediate promulgation of which might defeat the 
interests of the community, I would not wish to be published, till the 
end which required their secrecy should have been effected. But to cover 
with the veil of secrecy the common routine of business, is an abomination 
in the eyes of every intelligent man. 


‘13 Elliot's Debates 170 (1787) 
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THE RIGHT TO KNOW AND ENFORCEMENT PROBLEMS 
IN A REGULATORY AGENCY 


DANIEL J. McCAuLey, Jr. * 


The statutory provision which has been the principal subject of interest 
and concern on the part of the proponents of the public’s right to know is Rey, 
StaT. §161 (1875).1 This provision applies to the departments in the executive 
branch of the Government. It does not apply to boards and agencies which are 
not under the control of an executive department.? Rev.StaT. § 161, as amended 
by the 85th Congress, provides: 


“The head of each department is authorized to prescribe regulations, 
not inconsistent with law, for the government of his department, the con- 
duct of its officers and clerks, the distribution and performance of its busi- 
ness, and the custody, use, and preservation of the records, papers, and 
property appertaining to it. This section does not authorize withholding 
information from the public or limiting the availability of records to the 
public.” (Emphasis supplied) 


The amendatory sentence, which likely is the most brief enactment of the 
85th Congress, is apt to be the subject of more comment per word than any 
other legislative action of that Congress. Within seven days after the enactment 
of the amendment, Hon. John E. Moss of California, one of the leading Con- 
gressional proponents of the right to know, inserted in the Congressional Rec- 
ord his comments on the statement made by the President when he signed the 
bill. The President, in commenting on the amendment, stated that it was clear 
from the legislative history of the bill “. . . that it is not intended to, and 
indeed could not, alter the existing power of the head of an executive depart- 
ment to keep appropriate information or papers confidential in the public 
interest.” The President concluded these remarks by adding: “This power in 
the executive branch is inherent under the Constitution.’ 


Congressman Moss allowed little time to elapse before joining issue on 
this statement reserving Executive Privilege from the scope of the amendment. 
He challenged what he characterized as “. . . the absurdity and the dangers of 
this Government-wide claim of ‘executive privilege’ . . .”, and took the position 
that if there is any such Constitutional Privilege it is reserved to the President 


* Associate General Counsel, Securities and Exchange Commission. For biographical 
sketch see p. vi. 


75 U.S.C. §22 (1952). 


#22 Ops. ATr’y GEN. 62 (1898); 26 Ops. Atr’y Gen. 209 (1907); 29 Ops. Atr’y Gen. 209 
(1911). 

* The last sentence was added to Rev. Stat. § 161 on August 12, 1958, as Public Law 85-619, 
72 Stat. 547 (1958). It was originally introduced as H.R. 2767 85th Cong., 2d Sess. (1958) by 
Hon. John E. Moss of California. 

* 104 Conc. Rec. A7448 (1958) (Remarks of Congressman Moss). In addition to his own 
remarks Congressman Moss introduced an analysis of Executive Privilege by Harold L. Cross, 
counsel for the American Society of Newspaper Editors, which had been printed in the August 
issue of the Bulletin of The American Society of Newspaper Editors. 

5 Ibid. 
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alone and does not devolve upon his subordinates.* Specifically, however, on 
the question of the relationship between the amendment and Executive Priv- 
ilege, Congressman Moss acknowledged in his remarks that: “. . . the legislation 
has absolutely nothing to do with that particular issue . . .” 


The question of what information should be available to the Congress 
as the representative of the people is one separate and apart from the problem 
of what information in government files should be available to litigants in 
court cases. It is the latter problem to which this article will be addressed. 
However, some general observations on the former question are appropriate in 
view of some recent developments in the activities of at least one subcommittee. 


Some observers were of the opinion that the groundwork for a possible 
court test of the validity of Executive (or agency) Privilege was being laid during 
the days prior to the opening of the Second Session of the 85th Congress. In 
September, 1957, investigators of the Special Subcommittee on Legislative Over- 
sight of the House Committee on Interstate and Foreign Commerce? began 
examining the files of various independent federal regulatory agencies.’ It 
was not long before there was a conflict of opinion between some of the agencies, 
on the one hand, and personnel of the subcommittee on the other, as to the 
depth to which subcommittee investigators were entitled to probe. The first 
open conflict developed with the Civil Aeronautics Board early in October, 
1957. The CAB issued written instructions to its employees with respect to 
the manner of handling various types of inquiries by subcommittee investi- 


gators. The CAB was called before the Subcommittee to account for the action 
which it had taken. 


As the hearing opened on October 17, 1957, there was distributed a Mem- 
orandum of Law which the committee staff had prepared, consisting of 61 
printed pages, supplemented by a 20-page appendix.® However, the full Subcom- 
mittee avoided joining issue with the CAB at the hearing on the legal question 
of forcing disclosure of everything in CAB files. Near the end of the hearing 
an atmosphere of harmonious understanding developed between the members 
of the Subcommittee and the CAB and the hearing concluded on that note. 
Thereafter, neither the agencies nor the Subcommittee disturbed the under- 
standings which were reached by negotiation. 


The stage had been set for a test of the privilege question, but it was 
obvious that the full Subcommittee preferred to avoid a head-on clash. The 
author believes it reasonable to predict, however, that it will not be long before 
efforts are made in the Congress to enact legislation tending to whittle down 


*Ibid. Mr. Moss stated: “If any Constitutional ‘privilege’ exists to keep secret the facts of 
government, it is certainly granted only to the President himself and certainly not to his 
appointees, heading offices which are not even mentioned in the Constitution.” 

* The original Chairman of the Special Subcommittee on Legislative Oversight was Hon. 
Morgan M. Moulder of Missouri. He was succeeded by the Chairman of the Parent Committee, 
Hon. Oren Harris of Arkansas. 

* The inquiry by the Subcommittee has been restricted to the “big six” agencies—Interstate 
Commerce Commission, Federal Trade Commission, Federal Power Commission, Federal Com- 
munications Commission, Civil Aeronautics Board, and Securities and Exchange Commission. 

*Subcommittee print, Memorandum of Law, “Right of Access by Special Subcommittee on 
Legislative Oversight to Civil Aeronautics Board Files and Records,” 85th Cong., Ist Sess., 


dated October 17, 1957 (97734). The CAB instructions to its employees appear at pages 64 and 
65 of the Memorandum. 
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or eradicate the concept of Executive Privilege. It seems a safe surmise that 
President Eisenhower's comment upon signing this bill was intended to give 
notice that he will be alert to any future attempt to encroach upon the Execu. 
tive Privilege, which, incidentally, he has asserted on several occasions.1° 


While other papers in this symposium may explore more fully the question 
of Executive Privilege, we prefer to limit this discussion to an examination of 
the problem which the right to know theory presents to departments and agencies 
which perform enforcement functions. 


Although it tends to beg the question to urge that law enforcement cannot 
be carried on effectively “in a goldfish bowl”, it is just as simple as that. As 
‘i consequence, departments and agencies of the Federal Government long have 
resisted the efforts on the part of “outsiders” to penetrate the confidentiality 
of the Government’s investigative files. It is our purpose to comment on some 
of the successes and some of the failures in this area. 


FEDERAL PRIVILEGE AGAINST STATE ENCROACHMENT 


In the leading case of Boske v. Comingore 11 the United States Supreme 
Court refused to permit the Commonwealth of Kentucky to obtain from a fed- 
eral Collector of Internal Revenue file copies of reports which were in his 
possession. The reports contained information regarding the amount of whiskey 
which the defendant, in the Commonwealth’s action in the State Court, had 
withdrawn from its bonded warehouse. The refusal to deliver the copies of 
the reports was based upon a Treasury Department regulation adopted pursuant 
to the recently amended Rev. Stat. §161. The Supreme Court sustained the 


validity of the regulation and held that Rev. Stat. § 161 was consistent with the 
Constitution. 


Aside from the question of a departmental or agency regulation, where 
there is a conflict with a state governmental agency, a federal agency also has 
available as a defense the federal immunity against state interference. This 
issue was squarely raised in United States v. Owlett et al.,!2 a case wherein the 
United States obtained an injunction restraining the Senate of the Common- 
wealth of Pennsylvania from investigating the Works Progress Administration. 


In view of the fact that in the Owlett case there were definite political 
overtones,’ the case serves to point up the basic necessity for recognition of a 
fundamental federal privilege. With respect to federal immunity, however, it 
is more than likely that in the future the broad doctrine will be somewhat 


7° See the Subcommittee’s Memorandum of Law and the Attorney General’s memorandum 
printed in the Appendix thereto (at page 67, et seq). Those interested are also referred to 26 
Geo. Wasu. L. Rev. 1, 23 (1957), two articles by the late Dr. Wallace Parks. See also Bishop, 
The Executive’s Right of Privacy: An Unresolved Constitutional Question, 66 YALE L.J. 477 
(1957); Wolkinson, Demands of Congressional Committees for Executive Papers, 10 Fev. B.J. 105, 


223, 319 (1949), an excellent historical treatment of the subject. 


121177 U.S. 459 (1900). This case was a habeas corpus proceeding. The Collector had 
refused to produce reports from federal files in an action in the state court by the Common- 
wealth of Kentucky to collect taxes from Block. Upon refusal he was taken into custody by the 
Sheriff of Kenton County, Kentucky. 

1215 F. Supp. 736 (M.D. Pa. 1936). 


1*The named defendant, the late G. Mason Owlett, was for several years Republican 
National Committeeman from Pennsylvania where he was a very influential member of the 
State Senate which usually has a Republican majority. 
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limited by the effect of some of the cases which have been decided more 
recently. It is difficult to see why s.cate governmental agencies should be fore- 
closed from obtaining access to materials which have been held to be available 
to some individuals. This would seem so particularly in cases where the state 
and the federal governments are parties to the litigation. 


GOVERNMENT PRIVILEGE IN CiviL LITIGATION 


In civil cases, as distinguished from criminal cases, the privilege of protec- 
tion from disclosure,’ for one reason or another, has been preserved to a 
greater extent. However, in civil cases the courts have tended to protect the 
privilege more often and more fully in cases where the Government is not a 
party as compared with civil cases in which the Government is a party.!® 


A. Civil Cases Where Government Not a Party 


In cases where the Government is not a party, the participating litigants 
have experienced a marked lack of success in obtaining access to government 
files. This is so whether the files were sought from departments in the executive 
branch which have been withheld pursuant to gules adopted under the author- 
ity of Rev. Stat. § 161 1° or the files of independent regulatory agencies.17 The 
files of such agencies are also withheld pursuant to regulations, but such regu- 
lations have been adopted pursuant to rule-making powers which such agencies 
have under specific statutes. 


Touhy v. Ragen }8 involved the right of an FBI agent to refuse to obey a 
subpoena duces tecum requiring the production of papers in his possession. The 
FBI agent relied upon Department of Justice Order No. 3229, adopted pursuant 
to Rev. Stat. § 161.19 The District Court found the recalcitrant agent guilty of 
contempt. The Court of Appeals reversed 2° and its holding was affirmed. 


In this case the majority left open the question of whether the Attorney 
General, as distinguished from a subordinate, could be required to produce 
so-called privileged documents were he properly served, and the question of the 


4 This concept of a privilege not to disclose in litigation is certainly based upon broader 
and different grounds than the Executive Privilege mentioned above. Executive Privilege is the 
claim of the President (and executive branches of the Government) that under the constitutional 
separation of powers the Executive is entitled to withhold certain types of information from the 
legislative branch. The privilege not to disclose in litigation is essentially evidentiary, rather 
than constitutional, and the courts have so treated it. It may be that in the future a case 
involving a Cabinet Officer, or the President himself, will arise which will place in issue the 
constitutional separation of powers not only as between the executive and the legislative 
branches but even as between the executive and the judicial branches. The possibility is 
believed to be extremely remote, however. 

**The author recommends most highly Timbers and Cohen, Demands of Litigants for 
Government Information, 18 U. Pitt. L. Rev. 687 (1957). This study is “must” reading for 
persons interested in the area covered by this article. 

1° Boske v. Comingore, 177 U.S. 459 (1900); Touhy v. Ragen, 340 U.S. 462 (1951); 
Ex parte Sackett, 74 F. 2d 922 (9th Cir. 1935); Jackson v. Allen Industries, Inc., 250 F. 2d 629 
(6th Cir. 1958). 

*7 In re Appeal of Securities and Exchange Commission and William H. Timbers, 226 F. 2d 
501 (6th Cir. 1955); Universal Airline v. Eastern Airlines, 188 F. 2d 993 .(D. C. Cir. 1951). 

18340 U.S. 462 (1951). 

11 Fed. Reg. 4920 (1946); revised 18 Fed. Reg. 1368 (1953). The same order was 
involved in Jackson v. Allen Industries, Inc., supra note 16. It is reproduced in the Touhy case, 
supra note 16, at 463 n. 1. 


20180 F. 2d 321 (7th Cir. 1950). 








122 


EXECUTIVE PRIVILEGE 


Cabinet Officer's privilege was directly at issue before the court. It is with 
respect to this question that Mr. Justice Frankfurter’s concurring opinion is of 
interest. In his comments *! Justice Frankfurter specifically excluded any pos. 
sible inference, at least as far as he was concerned, that “. .. the Attorney General 
can forbid every subordinate who is capable of being served by process from 
producing relevant documents and later contest a requirement upon him to 
produce on the ground that procedurally he cannot be reached.” He added: 
“... I assume the contrary—that the Attorney General can be reached by legal 
process.” Then he summarized his position by stating: “To hold now that the 
Attorney General is empowered to forbid his subordinates, though within a 
court’s jurisdiction, to produce documents and to hold later that the Attorney 
General himself cannot in any event be procedurally reached would be to apply 
a fox-hunting theory of justice that ought to make Bentham’s skeleton rattle.” 

The leading case involving an independent federal regulatory agency is 
In Re Appeal of Securities and Exchange Commission and William H. Tim. 
bers.2* That case involved rules of the SEC similar to executive department rules 
adopted under Rev. Stat. §161. The difference is merely in the fact that the 
independent agency adopts its rules under powers contained in the statutes which 
it administers.?% 

The Timbers case actually arose out of private litigation between contend- 
ing factions seeking control of Monroe Paper Products Company.?* After the 
private suit was instituted in the District Court the case came to the attention 
of the SEC which proceeded to follow the litigation and, pursuant to its statu- 
tory power, initiated its own investigation into possible violations of the securi- 
ties laws. When the case came on for trial plaintiffs served a subpoena duces 
tecum on an SEC employee at its Detroit branch office. Thereafter other Com- 
mission employees also testified, two of them voluntarily. When it appeared 
that it was possible that two Commission employees might be held in contempt, 
the SEC’s General Counsel, William H. Timbers, went to Detroit to represent 
them. By this time the questions being directed to the witnesses had progressed 
far beyond the scope originally indicated. Also, by this time all of the Com- 
mission’s files in the investigation were in the courtroom. The Commission 
filed a formal claim of privilege with respect to its files, particularly excluding 
from disclosure internal memoranda, staff recommendations and Commission 
Minutes. 

For several days questions were directed to the SEC employees relating to 
the matters as to which the claim of privilege had been lodged. Several times 
during the testimony the SEC General Counsel offered the documents in ques- 
tion to the court. The tender was qualified so that if the trial judge decided 
that the documents were not privileged they would be sealed pending a decision 


*? Touhy v. Ragen, 340 U.S. 462, 472-73 (1951). 

22226 F. 2d 501 (6th Cir. 1955). 

** The rules involved were Rule 122, 17 C.F.R. § 230.122 (1949) and Rule X-4, 17 CFR. 
§ 240.0-4 (1949). In effect they prohibit employees of the SEC from making available to anyone 
certain information without authorization from the Commission. If an employee is served 


with a subpoena he is required respectfully to decline to give “confidential” information without 
prior authorization by the Commission. 


*¢ This litigation still continues. See Kinsey v. Knapp, 154 F.Supp. 263 (E.D. Mich, 1957); 
232 F. 2d 458 (6th Cir. 1956) and 235 F. 2d 129 (6th Cir. 1956), cert. denied 352 U.S. 892 (1956); 
249 F. 2d 797 (6th Cir. 1957), cert. denied, and writ of prohibition denied, 356 US. 935 (1958). 
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by the Court of Appeals. The trial judge declined to accept the documents on 
this basis and finally directed that Mr. Timbers be sworn as a witness, to which 
he objected strenuously. In the course of this examination Timbers refused to 
deliver to counsel an internal Commission document. He was held in contempt 
‘instanter and placed in the custody of the United States Marshal. In the course 
of being bound over he was denied the right to counsel and was not given a 
stay for the purpose of taking an appeal. Immediately an appeal and an appli- 
cation for a stay were filed. The stay was granted. 


In an opinion which recites the facts in considerable detail, the Court of 
Appeals reversed the District Court. The court sustained the rule-making power 
of the SEC. It held that there was no valid distinction between the power of 
executive departments and that of independent agencies to make rules covering 
their files. The court went on to hold that a Commission employee, acting 
pursuant to Commission rules and instructions, could not be held in contempt. 
In addition, the court indicated that at such time that a Government employee, 
particularly am attorney, is likely to be held for contempt, he should be given 
the opportunity to obtain counsel and also he should be given a stay to file an 


appeal. 

Throughout the trial the presiding judge made statements which could 
be well associated with one concerned with the public’s right to know.25 How- 
ever, the Court of Appeals concluded that there were other motives which 
prompted the trial judge’s penetrating examination of the SEC witnesses. The 
comment of the Court of Appeals on this point and its characterization of the 
trial judge’s conduct was:*¢ 


“As his remarks plainly indicate in the instant matter, District Judge 
Lederle apparently took the view that a part of his function was to conduct 
a searching inquisition into what he considered to be neglectful inaction 
of the Securities and Exchange Commission in relation to the Monroe Paper 


Product Company’s affairs. We think he overstepped appropriate judicial 
bounds...” 27 


The foregoing cases deal with situations where the department or agency 
has possession and control over the document in dispute. In Overby v. United 
States Fidelity and Guaranty Co.,?8 the reports sought had been delivered over 


—— 


**The argument of those who support the theory of the public’s right to know was 
succinctly stated by Hon. Arthur F. Lederle, the trial judge in the Timbers case, supra note 17. 
He said, among other things: ‘It is my view that the business of all agencies of Government is 
public business.” (Tr. 4418; Rec. 103a) Judge Lederle added: ‘Frankly, I see no reason why all 
of the files of the Securities and Exchange Commission relating to this case shouldn't be open 
to the attorneys on either side, I can’t conceive of anything that: is secret about it.” (Tr. 4512, 
Rec. 121a). 

¢ 226 F. 2d 501, 519. 


*7 Incidentally, this is not the only case in which a trial judge or one or more of the 
parties concerned has indicated that a government agency has not pursued a matter in a 
satisfactory manner. However, the ultimate determination of the legal issue has, until this 
time, been resolved by an affirmation of the agency's right to conduct its functions without 
judicial interference. See Adams v. Nagle, 303 U.S. 532 (1938); Wilbur v. United States, 281 U.S. 
206 (1930): Leighton v. Securities and Exchange Commission, 221 F. 2d 91 (D. C. Cir. 1955); 
Crooker v. Securities and Exchange Commission, 161 F. 2d 944 (2d Cir. 1947); General Drivers, etc. 
vy. National Labor Relations Board, 179 F. 2d 492 (10th Cir. 1950); Berlinsky v. Woods, 178 F. 2d 
265 (4th Cir. 1949). 


28994 F. 2d 158 (5th Cir. 1955). 
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by the federal authorities to the plaintiff bank. In this case the bank sued the 
surety on its indemnity bond. The surety served the president of the bank, 
prior to taking his deposition, with a subpoena duces tecum requiring that he 
produce certain correspondence between the bank and the federal examiners and 
other federal officials, as well as copies of the bank examiner's reports for several 
years. The bank president refused to produce the correspondence and the 
reports, having been instructed by the Acting Secretary of the Treasury that the 
Department claimed privilege.2® The claim of privilege was based upon the 
informers privilege, as well as Rev. Stat. § 161, the National Bank Act, and the 
Administrative Procedure Act. Judge Rives cut through the tangled issues 
which always appear in these cases and held that the trial court’s order to pro. 
duce was too broad. He pointed out that much of the information in the 
reports was irrelevant, and suggested that interrogatories be directed to the 
Government showing in detail and with specification just what the surety com. 
pany needed to set up its defense to the bank’s action. The case was remanded 
with the sage conclusion that if and when it became necessary to get to the ques. 
tion of privilege that at least the issues would be very much narrowed. 


Certain conclusions can be drawn at this point from the cases already 
discussed. 

1. Where a department or agency rule prohibits an employee from dis- 
closing information in government files, the employee will be protected against 
a charge of contempt if his refusal to disclose the information is based upon the 
instruction of his superior. 


2. There is still open the question of whether or not a court will hold in 
contempt a department head or member of an agency if he refuses to disclose 
information in a file upon order to do so.3® 

3. Much is to be gained by enforcement agencies in endeavoring to avoid 
the privilege question by urging vigorously the question of relevancy or material- 
ity if appropriate. In the Overby case *! the court opened the door and demon- 
strated clearly the advantages of raising these evidentiary questions and not 
privilege alone. 


B. Civil Cases Where Government is a Party 


The most recent Supreme Court case on the question of disclosure in a civil 
matter in which the Government was a party is United States v. Reynolds. 
This case involved a suit under the Federal Tort Claims Act. The widows 
of three civilian observers who had been killed in an airplane crash sued to 
recover damages, and sought the production of official reports of investigation 
under Rule 34 of the Federal Rules of Civil Procedure. The Government 
moved to quash the motion for production on the ground that the investigation 
reports were privileged against disclosure pursuant to regulations adopted under 

4° The claim of privilege is reproduced in full: 7d. at 160-61. 


*° During the interrogation in the Timbers case supra note 17, the SEC General Counsel 
at one point invited counsel for the plaintiffs to test this. It was agreed between counsel that 
members of the Commission would accept service of a subpoena in Washington, D.C. This 
would have had the effect of removing the problem from Detroit to the District of Columbia. 
However, plaintiff's counsel thereafter decided against this course of action 

52 Supra note 28. : 


33345 US. 1 (1953). 
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Rev. STAT. § 161. The claim of privilege was rejected, and thereafter the Gov- 
ernment filed a formal claim of privilege and urged, in addition to Rev. Stat. 
§ 161, that the airplane in question was testing secret military equipment. The 
District Court ordered the documents produced. When the Government per- 
sisted in its refusal the court entered an order in favor of the plaintiffs under 
Rule 37 (b) (2) (i) of the Federal Rules of Civil Procedure.’ A final judgment 
was entered for the plaintiffs after testimony covering damages. The Court of 
Appeals afirmed.*4 The Supreme Court reversed and remanded the case. 

In this case, although the allegation of privilege was also made under Rev. 
Stat. § 161, the Supreme Court grounded its findings of privilege upon the 
safeguarding of military secrets.35 In its discussion, the court announced a for- 
mula for determining questions of privilege.3¢ 


“ 


... Judicial control over the evidence in a case cannot be abdicated 
to the caprice of executive officers. Yet we will not go so far as to say that 
the court may automatically require a complete disclosure to the judge 
before the claim of privilege will be accepted in any case. It may be pos- 
sible to satisfy the court, from all the circumstances of the case, that there 
is a reasonable danger that compulsion of the evidence will expose military 
matters which, in the interest of national security, should not be divulged. 
When this is the case, the occasion for the privilege is appropriate, and the 
court should not jeopardize the security which the privilege is meant to 
protect by insisting upon an examination of the evidence, even by the judge 
alone, in chambers.” (Emphasis supplied.) 


The Supreme Court first of all relieved Cabinet officers, department heads 
and agencies of the right to determine, without more, what is privileged. A 
claim of privilege based upon military secrets has been rendered relatively easy 
to decide. Courts can find sufficient comfort in this case to take judicial notice 
of the fact that such secrets exist, that the matter under advisement might be 
one of them, and therefore the Judge had better not look at it. However, privi- 
leges claimed pursuant to rules and regulations adopted under Rev. Start. § 161 
or particular statutes involving regulatory agencies present less clear and more 
difficult problems. 

A recent lower court case typical of the problem which may confront a 
federal department or agency when it seeks to enforce the law is Mitchell v. 
Roma et al.,87 a case wherein the Secretary of Labor brought an action to enjoin 
defendants from violating the provisions of the Fair Labor Standards Act of 1949 
in paying employees wages at a rate less than the statutory minimum. Defend- 
ants filed an answer denying that they had violated the law, and filed interroga- 
tories requesting that the Secretary inform defendants as to (1) the identity of 
persons from whom plaintiff had obtained any report, statement, memorandum 
or testimony concerning the alleged violations, (2) when, where and by whom 
each such report, statement, memorandum or testimony was obtained or made, 


210 F.R.D. 468 (1950). 
192 F. 2d 987 (1951) 


** See cases cited on the military secrets privilege: 345 U.S. 1, 7, n. 11 (1953). 
* U.S. v. Reynolds, supra note 32 at 9-10. 


**? Not reported. See 35 Labor Cases J 71, 713; 27 U.S. L. Week 2065. See also Mitchell v. 
Bass, 252 F. 2d 513 (8th Cir. 1958). 


403877 O—59—pt. 1—_—-9 
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and (3) the identity of persons whom the plaintiff knows or believes has any 
knowledge concerning the alleged violations. 

The Secretary responded to item 3 by giving a list of 85 employees and 
former employees of the defendants and elected not to respond to items 1 and 
2. The Secretary’s defense was that it was contrary to public policy to revea| 
the names of informants from whom information might have been obtained 
in the course of an investigation. The court limited the obligation of plaintiff 
with respect to item 1 only to require that defendants be informed as to the 
identity of the 85 employees and former employees who had furnished written 
statements to plaintiff. With respect to item 2, the court ordered that plain. 
tiff should indicate which of the above mentioned written statements were 
taken by persons other than attorneys of record in the proceedings, since it had 
been intimated at the hearing that some of the statements might have been 
taken by attorneys of record.38 

Plaintiff also filed a claim of privilege pursuant to Rev. Stat. § 161 on the 
ground that the court’s order would be prejudicial to the Government and to 
the public interest. Accompanying affidavits stated that 18 employees of the 
defendants had been interviewed and that on direct instructions from the Sec. 
retary of Labor each person interviewed had been assured that his identity and 
the fact that he had given information, as well as the information given, would 
be kept confidential and would not be revealed, except to authorized government 
agents. The plaintiff also argued that if disclosure were required it would 
make other employees of other business enterprises reluctant to disclose informa- 
tion to plaintiff's investigators concerning other violations of the Fair Labor 
Standards Act. Defendants countered with a motion to dismiss the action pur- 
suant to Rule 37(b) (2) (iii) of the Federal Rules of Civil Procedure.3® 

After finding that the claim of privilege was not warranted the court entered 
an order of conditional dismissal, i.e., directed that defendants’ motion would 
be denied should the plaintiff comply on or before August 25, 1958; otherwise 
the dismissal would take effect.4® 

In the opinion the court concluded that the ultimate determination as to 
whether the claim of privilege shall stand rests with the court, and found that 
the identity of persons who had given written statements would be necessary 
to the preparation of a defense. The court pointed out that the question of 
whether the defendants would be entitled to the statements was before it at 
this time. On the claim of privilege based on the promise of confidence the 
court said that: “Government investigators cannot, unless permitted by law, 
give blanket guarantees of nondisclosure to the people they interview.” 4 


** Obviously this limitation in the court’s order resulted from consideration of the “work 
product of the lawyer” doctriné: Hickman v. Taylor, 329 U.S. 495 (1947). This argument was 
raised by the SEC in the Timbers case, supra note 17, but no mention of it was made by the 
Court of Appeals in its opinion. 

** The rule provides that if a party fails to produce documents requested pursuant to 
Fep. R. Civ. P. 34, the court may dismiss the action, stay proceedings, strike pleadings or parts 
thereof, or render a default judgment against the disobedient party. 

*° The author is informed that the Secretary of Labor elected not to furnish the informa- 
tion, and has filed an appeal. 


“2 The informer’s privilege is defined in discussion in Rovario v. U.S., 353 U.S. 58, 59-61 
(1957). The court said: ‘ 

“What is usually referred to as the informer’s privilege is in reality the Government's 
privilege to withhold from disclosure the identity of persons who furnish information of 
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The court was not impressed with the argument made by plaintiff that a 
requirement to disclose the names of informants will’ result in a large scale 
refusal by persons to give information concerning violations for fear of retaliation 
by employers.*? 

The use of the discovery rules by parties to actions brought by the Govern- 
ment, is apt to result in a considerable number of problems to the enforcement 


agencies. This will be especially true if a volume of cases develops in which 
a privilege is asserted and claimed. 


C. Criminal Cases 


In this field, as well as in the cases in the civil field where the Government 
is a party, the courts have been prone to permit entry into the government's 
files, despite a claim of privilege. However, the criminal field stands apart. 
There are considerations in this area which do not obtain in civil cases. 

An important opinion is United States v. Andolschek.*® In that case twenty- 
two employees of the Alcohol Tax Unit of the Treasury Department were 
indicted. Three of those found guilty had sought to obtain at the trial certain 
reports which they had filed following investigations they had made, hoping 
that the reports would support their contention that they were not guilty. The 
violations of law to officers charged with enforcement of that law. Scher v. United States, 
305 U.S. 251, 254; In re Quarles and Butler, 158 U.S. 532; Vogel v. Gruaz, 110 U.S. 311, 316. The 


purpose of the privilege is the furtherance and protection of the public interest in effective 
law enforcement. The privilege recognizes the obligation of citizens to communicate their 


knowledge of the commission of crimes to law-enforcement officials and, by preserving their 


anonymity, encourages them to perform that obligation. 

“The scope of the privilege is limited by its underlying purpose. Thus, where the dis- 
closure of the contents of a communication will not tend to reveal the identity of an informer, 
the contents are not privileged. Likewise, once the identity of the informer has been disclosed 
to those who would have cause to resent the communication, the privilege is no longer 
applicable. dh ie os , 

“A further limitation on the applicability of the privilege arises from the fundamental 
requirements of fairness. Where the disclosure of an informer’s identity or the contents of his 
communication, is relevant and helpful to the defense of an accused, or is essential to a fair 
determination of a cause, the privilege must give way. In these situations the trial court may 
require disclosure and, if the Government withholds the information, dismiss the action . . .” 

The court then summarized its statement by indicating the problem would have to be 
settled case by case (Id. at 62): 

“We believe that no fixed rule with respect to disclosure is justifiable. The problem is 
one that calls for balancing the public interest in protecting the flow of information against 
the individual’s right to prepare his defense. Whether a proper balance renders nondisclosure 
erroneous must depend on the particular circumstances of each case, taking into consideration 


the crime charged, the possible defenses, the possible significance of the informer’s testimony, 
and other relevant factors.” 


“*It seems to the writer somewhat naive, and certainly it closes the eyes to expectable 
human, emotional reactions, in effect to hold that an employer's possible retaliation for inform- 
ing against him will not have an effect upon persons asked to give information. The thrust 
of this and like decisions has not yet filtered down to the mass of the people. It would seem 
that the argument to the contrary must rest upon the assumption that one does not have 
anything to fear from giving testimony about a person who is guilty of violating the law. 
However, this argument assumes what has to be proved. It does not always follow that the 
federal enforcement agency will prove its case, convict the wrongdoer and punish him. Doubt- 
less in some cases, the civil remedy sought or the criminal conviction desired, will not be 
obtained. Then there is no wrongdoer; on the contrary the defendant is in the position to 
argue that he has been wrongfully and improperly charged. Woe to the employee who has 
participated in this so-called miscarriage of justice. 

It is not our purpose to become involved in an extended discussion of the merits of the 
Roma case, supra note 37. It is summarized in detail because it is an excellent example of 
the problems which may arise in enforcement litigation. 


** 142 F.2d 503 (2d Cir. 1944). 
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trial judge excluded the reports because he thought their disclosure was for. 
bidden by Department regulations. On this point Judge Learned Hand said:4 


“... While we must accept it as lawful for a department of the government 
to suppress documents, even when they will help determine controversies 
between third persons, we cannot agree that this should include their sup. 
pression in a criminal prosecution, founded upon those very dealings to 
which the documents relate, and whose criminality they will, or may, tend 
to exculpate. So far as they directly touch the criminal dealings, the prose. 
cution necessarily ends any confidential character the documents may pos. 
sess; it must be conducted in the open, and will lay bare their subject matter, 
The government must choose; either it must leave the transactions in the 
obscurity from which a trial will draw them, or it must expose them 
fully... .” 


The most recent cases which have affected the question of disclosure are 
Rovario v. United States #5 and Jencks v. United States.*® 


The Rovario case *7 was a prosecution for possessing and transporting nar- 
cotics. The defendant sought the name of a paid government informer prior 
to the trial and on several occasions during the trial. The Government refused 
to disclose the name so as not to prejudice other pending cases. In reversing the 
refusal of the trial judge to make this information available to the defendant 
the Supreme Court held that the defendant was entitled to the name of the 
informer. The court also indicated that defendant should have gotten the 
information prior to the trial.*8 In explaining its holding the court mentioned, 
among other things, that the informer’s possible testimony was “highly relevant”, 
that the informer was defendant’s one material witness, and that there might 
have been an entrapment in this case.*® However, these contentions are criti- 
cized in a dissenting opinion by Mr. Justice Clark from which it would appear 
that defendant may have known the identity of the informer.5® 


A recent case which presents an interesting result in the light of the Rovario 
case is Amaya v. United States,5 wherein the defendants were prosecuted for 
forceably assaulting, resisting, opposing, impeding, intimidating and _interfer- 
ing with an immigration officer in the performance of his duties. The officer 
had received information that certain. aliens who were in the United States 
illegally were in the habit of frequenting a certain bar near his home. On the 
evening in question the informer told the officer that one of the aliens was in 
the bar. The officer went to the bar and, after showing his credentials to per- 


** Id. at 506. 

45 $58 U.S. 53 (1957). 

4¢ 353 U.S. 657 (1957). 

*7 Rovario v. United States, supra note 45. 
“87d. at 65, n. 15. 


‘* The Government's case was proved by the testimony of a man who was secreted in the 
trunk of the car in which defendant and the informer were riding. And, also, by the testi- 
mony of another witness who followed in another car. One of the witnesses testified that when 
defendant was arrested and the informer was brought to the police headquarters the in- 
former said he did not know the defendant. 


*° There is an indication in the report that the informer had died: see dissenting opinion 
and comments therein: Jd. at 66, et seq., and particularly at 69, 70. 


51 247 F. 2d 947 (4th Cir. 1957) cert. derfied, 355 U.S. 916 (1958). 
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sons in the bar, proceeded to question them. Upon noticing that one person 
appeared to be making an exit, the officer stopped him to ask him questions. 
Immediately thereafter the officer was assaulted and beaten by the two defend- 
ants, one of whom filed this appeal. Rather than discussing privilege, the 
opinion discusses the basic problem from the point of view of whether or not 
it was prejudicial error for the trial court to preclude appellant’s counsel from 
inquiring into the identity of the informer. After citing certain portions of the 
Rovario opinion the court stated:5? 


“In the instant case the immigration investigator had the right to 
enter a bar, which was open to the public, to interrogate ‘any alien or 
person believed to be an alien as to his right to be or to remain in the 
United States.’ The problem here ‘is one that calls for’ safeguarding ‘the 
public interest in protecting the flow of information.’ On the other hand, 
since the officer had the right to enter the saloon in the first place, knowl- 
edge of the identity of the informer would in no way have aided the appel- 
lant in exercising his ‘right to prepare his defense.’ It merely would have 
subjected the informant to the danger of a physical attack perhaps com- 
parable in brutality to the one visited upon the immigration officer while 
in discharge of his duty.” 


An extension of the Amaya case beyond its particular facts would go a long 
way towards restoring the informer’s privilege. If the Amaya principle is 
applied generally so that, where a government agent obtains information in the 
performance of a statutory function, he need not disclose whether an informer 
gave him any leads with respect thereto, much ground would be retrieved. 

The Amaya case is not the only one in which a Court of Appeals has 
restricted the holding of the Rovario case.53 

In the famous Jencks case >* the Supreme Court held that where crucial 
testimony was given against the defendant by two paid undercover agents for 
the FBI, who stated on cross-examination that they had given regular oral and 
written reports to the FBI concerning matters to which they had testified, that 
the reports should be made available. Interestingly enough, the defendant 
asked that the reports be shown to the trial judge. However, the majority went 
beyond this point 55 and made the reports available to the defendant. The 
majority held that petitioner was not required to lay a preliminary foundation 
for his motion, showing inconsistency between the contents of the reports and 
the witnesses’ testimony and that the petitioner was entitled to inspect the 
reports to decide whether or not to use them in his defense. 

§3 Jd. at 952. 


** Following the Rovario case limitations have been placed upon its application: (1) the 
defendant must make demand for disclosure of the identity of a “special employee” of the 
Government and his failure to do so at or before the trial is a waiver of the right to the 
information: United States v. Colletti, 245 F. 2d 781 (2d Cir. 1957); United States v. Walker, 
246 F. 2d 519 (7th Cir. 1957); (2) where a federal agent is performing a function authorized by 
statute, here interrogation of persons in a public place, the fact that he may have received a 
tip to interrogate persons at that place, or even a particular person, does not require dis- 
closure of the identity of the informant: Amaya v. United States, 247 F. 2d 947 (9th Cir. 1957); 
(3) where the identity of the so-called informer is known: United States v. Gernie, 252 F. 2d 664 
(2d Cir. 1957) certiorari denied 78 S. Ct. 1006. 

*¢ 353 U.S. 657 (1957). 


55 See concurring opinion by Mr. Justice Burton. Jd. at 672, and particularly at 675 to 677. 
& Op y P y 
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Following this decision, the problems created by the misinterpretation of 
it, including the dismissal of several criminal prosecutions, resulted in the Con. 
gress taking action and passing the so-called Jencks statute.5¢ The principal 
effect of the statute is to buttress the privilege against disclosure of government 
enforcement files. The statute provides that (1) the production of statements 
and reports shall be limited to situations where a government witness has testi- 
fied; (2) on request the court may examine such statements “in camera” and 
excise irrelevant portions thereof, with the proviso that if a defendant objects 
then the statement will be preserved for consideration on appeal and the trial 
will continue; (3) upon an election by the Government not to make a state- 
ment available the court may either (a) strike the testimony of the witness, or 
(b) declare a mistrial; and (4) the term “statement” of a witness is limited to 
either (a) a written statement made and signed by the witness or otherwise 
adopted or approved by him, or (b) a substantially verbatim recital of an oral 
statement to a government agent which has been recorded contemporaneously 
(stenographically, mechanically or electrically) with the making of the oral 
statement. 

Through this enactment relating to “any criminal prosecution brought by 
the United States,” the Congress has lessened immeasurably the risk to the 
Government of withholding a statement in a criminal case. It would appear 
to follow a fortiori that the penalty should be no greater in a civil case. 
Although the Jencks statute only protects against dismissal of a case for failure 
to produce a statement where a witness has testified, it appears that the under- 
lying Congressional intent is to protect and safeguard the government prosecu- 
tion. The same principle is just as applicable in support of the claims of 
privilege against disclosure of information, particularly in civil cases wherein 
the Government is a party. 

For the time being at least, the Jencks statute has taken much pressure off 
federal enforcement agencies in criminal cases.57 


D. Administrative Proceedings 


It was not long after the Jencks case that the question as to the production 
of witnesses’ statements in quasi-judicial proceeding before an administrative 
board was raised in Communist Party of the United States of America v. Sub- 
versive Activities Control Board.58 


Although that portion of the opinion dealing with the production of reports 
and statements and the application of the Jencks case is not wholly clear, it 
appears that the case holds with respect to the production of material for im- 
peachment purposes as follows: (1) the production of statements and reports 


®°71 Stat. 595 (1957) 18 U.S.C. § 3500 (Supp V. 1957). On the procedures set out in the 
statute see: United States v. Rosenberg, 257 F. 2d 760 (3d Cir. 1958), cert. granted December 9, 
1958. 

** Doubtless it will not be long before the Jencks statute is tested on constitutional grounds. 
It will be interesting to see whether the public policy announced by the Congress will stand 
in the face of contentions that the statute precludes the proper preparation of a defense and 
amounts to a fundamental lack of due process. See Scales v. U.S., 260 F.2d 21, 40-44 (4th Cir. 
1958). 

After this article was sent to the printers, the Supreme Court granted certiorari in three 
cases in which questions of interpretation of the Jencks statute are involved: U.S. v. Rosenberg, 
note 56 su nae US. v. Palermo, 258 F. 2d 397 (2d Cir. 1958); U.S. v. Lev, et al, 258 F. 2d 9 
(2d Cir. 1958). 

5° 254 F. 2d 314 (D.C. Cir. 1958). 
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is required only after the witness has testified; (2) the report or statement of the 
witness must have been made or adopted by the witness himself—notes of inter- 
views made by third persons are not subject to production;®® and (3) good cause 
must be shown by the person demanding the documents.®® 


It has been suggested the Jencks case is not applicable to administrative 
agency quasi-judicial proceedings on the question of the production of state- 
ments. In fact, shortly following the Jencks case the National Labor Relations 
Board so held; however, in another case its view was not sustained on appeal.®! 
It may well be that the courts will tend to apply the principle of the Jencks statute 
to administrative quasi-judicical proceedings. If so it would not seem to present 
any great difficulty. Consequently, an early application of the Jencks statute 
in agency proceedings might well avoid the reopening and retrial of cases which 
would otherwise be reversed because ordinarily the production of statements 
in such cases would be refused. 


RECLASSIFICATION OF NON-PuBLIC INFORMATION 


Doubtless employees of federal agencies have relied innumerable times upon 
a department or agency rule to tell an inquiring member of the public that the 
information requested cannot be divulged. On such an occasion the member 
of the public is being told, in effect, that certain things are available to the pub- 
lic and others are not. Just what is available to the public will vary among the 
agencies. In some agencies practically all correspondence is placed in a non- 
public file. In others, much correspondence appears in public files. For example, 
the Chairman of the Civil Aeronautics Board testified on October 17, 1957, 
before the Special Subcommittee on Legislative Oversight ®? that in a particular 
case being considered by the Board a letter from one member of Congress might 
appear in a public file, whereas a letter from another member of Congress 
relating to the same case might be put into a non-public file. The difference in 
filing these letters could result solely from the manner in which the respective 
communications were addressed, i.e., whether to the Board or a particular mem- 
ber. Contrariwise, two letters from different Congressmen addressed to the Securi- 
ties and Exchange Commission or one of its members would at least receive equal 
treatment. Both letters would be filed non-public. 


The unanimous passage by Congress of the amendment to Rev. Start. § 161 
serves resounding notice on departments and agencies that something should and 


In ruling that “written accounts” of an interview “made by a third party” were not 
required to be produced because they were hearsay, the court referred to the new Jencks statute, 
supra note 56, which makes it plain that notes of an interview, etc., are not statements within 
the meaning of that statute. In this context, the court stated that: “Surely the executive files 
of the Government are not to be invaded more easily and with less basis in a regulatory admin- 
istrative proceeding of this sort than they would be in a criminal prosecution.” Jd. at 325. Thus, 
it appears that the court would not apply a broader rule to an administrative proceeding than 
that presently applicable to criminal cases under the statute. 

Id at 321. In discussing the issue dealing with the production of statements, although 
the court did not define “good cause” specifically, it indicated that there must be a reasonable 
showing beyond mere hope or expectation that the particular document demanded would be 
helpful in determining the ultimate credibility of the witness. 

* The Great Atlantic and Pacific Tea Co. and Independent Bakery Workers Union (1-CA- 
2217) and The Great Atlantic and Pacific Tea Co. and Arlene C. Smith (1-CA-2284), 118 
N.L.R.B. No. 138, September 3, 1957. But see: National Labor Relations Board v. Adhesive Prod- 
ucts Corp., 258 F. 2d 403 (2d Cir. 1958). 


** This testimony has not been printed to date. 


132 EXECUTIVE PRIVILEGE 


must be done to make as much information as possible available to the public, 
The first step in this direction would be the establishment of uniformity of 
classification between public and non-public information. It is not unreason. 
able for members of the public or of the press to expect to be able to obtain 
the same types of information at all departments and agencies. 


Procedures leading to uniformity can be either voluntary or involuntary. 
Before the Congress feels that it must take action to induce such uniformity by 
pressure or legislative fiat, it would be well for responsible agency officials to 
consider working out uniform procedures on a voluntary basis. The fewer the 
distinctions in classification of materials in agency files the less the likelihood 
of complaint; also, the more uniformity there is the greater the conformity with 
the spirit of the amendment to REv. Stat. § 161. Should such a project be under. 
taken it would seem that in classifying doubtful types of material the amend- 
ment calls for resolution of the doubt in favor of classifying the matter as public. 

Should government-wide uniform classification ultimately be accomplished, 
and should doubtful matters be resolved in favor of the public’s right to know, 
much of the current Congressional complaint should subside. Of course, enforce. 
ment agencies would still be confronted with problems of disclosure as to matters 
deemed to be privileged. And, where disclosure of a privileged document is a 
question in litigation, careful consideration should be given henceforth to 
whether or not the claim of privilege shall be made. There are many examples 
of cases where absolutely nothing is to be gained by claiming a privilege. Merely 
to refuse to produce a requested document just because there is a rule is to be dis. 
couraged. A rule is not a reason. All such questions, on principle, require con- 


sideration by department or agency heads. Pro forma refusal to produce upon 
demand is to be avoided. 


ASSERTING THE CLAIM OF PRIVILEGE 


There are situations in which no purpose is served by a claim of privilege. 
To assert the claim can result only in unfortunate precedents and “bad law.” 
Some examples of such situations include (1) employment records such as leave, 
pay, vacation records, etc., in a case in which the Government is not a party,® 
(2) information previously made public in another proceeding ®* and (3) matters 
traditionally within the scope of cross-examination.*5 


Just as obviously there are matters which never should be disclosed. They 
may not be so glamorous as military secrets, as in the Reynolds case,®* or mat- 
ters relating to foreign affairs and the national defense, but they are important 
to the proper functioning of a department or agency. One such matter is the 
recommendations made by staff personnel to department or agency heads. An- 
other is the deliberations of agency members, not only in quasi-judicial matters, 


** Morris v. Atchison, Topeka and Santa Fe Railway Co., 21 F.R.D. 155 (W.D. Mo. 1957). 

**The sum paid by the Government to an informer had been previously disclosed in other 
litigation but was refused in Communist Party of the United States of America v. Subversive 
Activities Control Board, supra note 58, at 329-30. Quaere, what purpose could possibly have 
been served. 

** It is well established that an expert's fee is a proper inquiry on cross-examination. Ibid. 
Other such types of well-established areas open for cross-examination should not be the subject 
of claims of privilege. 


** Supra note 32. 
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but in administrative matters as well. Both of these were involved in the 
Timbers case ®7 and were held to be secure from disclosure. 

In a case where a claim of privilege is to be asserted the better practice is to 
lodge the claim as soon as the issue is raised. It should be a formal claim by 
the department head or the agency and it should be in writing. Care must be 
taken to raise the issue squarely as a question of privilege and that word must be 
used. It is not sufficient to urge that a document is “confidential.” There is a 
clear distinction between the treatment given things “confidential” as compared 
with “privileged” matters.®8 


In addition to the claim of privilege there doubtless will be questions relat- 
ing to the necessity for or the relevancy and materiality of the requested infor- 
mation or document. Following the filing of the formal claim of privilege counsel 
should exhaust every argument with respect to necessity or relevancy and ma- 
teriality. 

If the immediate problem concerns necessity, suggestions may be made of 
alternatives to disclosure of the privileged matter. This was discussed in the 
Reynolds case.6® There the Air Force offered, in lieu of the reports, to permit 
the three surviving members of the airplane crew to testify. The court said that 
necessity was greatly minimized by this available alternative. Although the 
court did not approach the problem from the standpoint of relevancy, that ques- 
tion was in the case. There was no suggestion of a causal connection between 
the accident and the secret equipment being used. Depending upon the facts 
of each particular case, it is probable that alternatives may be suggested which 
many times will obviate the need for a head-on clash on the question of privi- 
lege. The same result is possible by raising questions of relevancy and material- 
ity. The Overby case 7° is an excellent example of this. There, the court itself 
proceeded to narrow the problems involved. In this way, also, a head-on clash 
as to privilege may be avoided. The more cases decided on the collateral ques- 
tions and the narrower the question of privilege is—then the greater the likeli- 
hood of preserving privileged information. 


— 


*? Supra note 17. 


*®In Communist Party of the United States of America v. Subversive Activities Control 
Board, supra note 58, at 321, the court stated: 


“The first point here concerns the status of the documents involved; they are official 
possessions of the FBI. The Government repeatedly urges that they are confidential. Only 
in its brief here, and only in one sentence, does it claim they are privileged. There is a vast 
difference between confidential and privileged. Almost any communication, even an ordinary 
letter, may be confidential. Such a document may not relate to any matter of high public 
concern. But privileged means that the contents are of such character that the law as a matter 
of public policy protects them against disclosure. A communication from a person to his banker 
may be confidential, but it is not privileged; certain of his communications to his doctor or 
his lawyer are not only confidential but also privileged; the law does not permit their disclosure 
even under subpoena by a court. So, too, with Government documents ... . 

“The Government did not claim before the Board in the present proceeding that the docu- 
ments here involved are privileged. No factual allegations as to privilege have been made. 
We cannot consider an unsupported claim made only in the brief here that the doctrines of 
privilege apply. That the documents are merely confidential does not protect them against 
compulsory disclosure. Of course this does not a such documents must be produced 
upon every demand; good cause for intrusion into Tonfidential files and materiality and 
relevancy must be shown. The law in that area is well settled.” (Emphasis supplied). 


*° 345 U.S. at 10-11. 
70 224 F. 2d 158 (5th Cir. 1955). 
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The Overby case"! is also important on the question of waiver of privilege. 
Although in that case the reports in question had been made available to one 
of the parties (the bank) to the litigation, the court said the Government was 
still entitled to raise the question of privilege with respect to the other party 
(the surety). Only the Government can waive the privilege.?? 


In conclusion mention should be made of some of the arguments which were 
made in the Timbers case 73 in support of non-disclosure and which were not 
mentioned by the court in the opinion. They were: . 


1. The doctrine of Hickman v. Taylor™ that the “work product” of an 
attorney need not be disclosed under the discovery provisions of the Federal 
Rules of Civil Procedure. Although there is no specific mention of the Hickman 
case,75 obviously it was an underlying factor in the Roma case.7® 


2. Separation of powers: In the Timbers case 7 it was argued that Securities 
and Exchange Commission files were confidential and that the files of an inde. 
pendent agency in the executive branch were free from encroachment by other 
branches of the government. The legislative branch takes a dim view of this 
theory; 78 the recent cases indicate that the judicial branch does also.7® 


3. In an investigation the Securities and Exchange Commission’s function is 
similar to that of the grand jury and its files should be accorded the same type 
of immunity.*° The Jencks case *! has been interpreted to preclude this argu- 
ment, as to the testimony of a witness before the grand jury.®? 


4. The attorney-client privilege: The argument was made that the Com. 
mission, just as a private client, is entitled to the safeguards of this time-honored 


privilege with respect to legal questions on which it obtains advice from its 
own counsel. 


CONCLUSION 


In litigation in which the Government is a party, as well as in private litiga- 
tion, counsel for parties may be expected to continue their efforts to pry into 
Government's files. Many times what they seek will be unnecessary. Other 
times the matters sought will be irrelevant or immaterial. Such “fishing” must 
be contested for what it is on those bases. In fewer cases the Government's 
privilege will be squarely in issue. The courts’ problem will be to balance the 
equities between the public interest in enforcement cases and the rights of the 
individual. There is no “short answer.” 

"[bid. 

79 Jd. at 163. 

*8 Supra note 17. 

** Supra note 38. 

78 Ibid. 

7® See discussion, supra pp. 20-22. 

*? Supra note 17. 

*® See discussion, supra p. 14. 

** See cases cited in footnotes 32, $7, 43, 45 and 46; and cf. 57. 


** The SEC brief cited: In re Securities and Exchange Commission, 84 F.2d 316, 318 (2d Cir. 


1936), rev’d for mootness, 299 U.S. 504 (1936); Oklahoma Press Publishing Co. v. Walling, 327 
U.S. 186, 216 (1947). 


" Supra note 46. 
** United States v. Rosénberg, 245 F.2d 870 ($d Cir. 1957). 
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EXECUTIVE PRIVILEGE—A PROBLEM FOR PRESS AND BAR: 
A JOURNALIST'S VIEW 


CLARK MOLLENHOFF * 


INTRODUCTION 


Four years ago a precedent was established which I believe constitutes one 
of the greatest threats to freedom of the press in the United States in our time. 
It creates a situation in which regulatory agencies and other decision-making 
agencies would be exposed to secret tampering. This precedent should be of 
equal concern to responsible members of the bar. 

I speak of the May 17, 1954 letter written by the President to the Defense 
Secretary. It was written during the Army-McCarthy hearings to prevent testi- 
mony as to conversations between officials of the Army, the Department of Justice 
and a member of the White House Staff. 

The original letter was only a broad statement of the rights of the 
Executive Branch of the Government to keep certain things “confidential” and 
out of the scope of congressional inquiry. It was the breadth of the statement 
on confidential records that made the precedent dangerous. The application of 
that letter since then demonstrates clearly that there is reason for grave concern 
by the press and the bar. 


EXECUTIVE PRIVILEGE 


Various officials of the Executive Branch have stretched this claim of “execu- 
tive privilege” far beyond anything that could have been conceived in the read- 
ing of the original letter. Instead of correcting these officials, the Executive 
Branch has backed them fully. This support has continued in the face of 
reports by a half dozen congressional committees which state there is no law and 
no court decision to back this extreme secrecy doctrine. 


The Bureau of the Budget refused to allow certain witnesses to be ques- 
tioned and certain papers produced in connection with the handling of the 
Dixon-Yates contract. It declared that under the May 17, 1954 letter, Congress 
was entitled to the decisions of the agency, but could not go behind those deci- 


sions since papers and conversations involved in~ formulating policy were 
“confidential.” 


Normally, the ability of the press to penetrate executive agencies is pretty 
much contingent on the power of congressional committees to penetrate these 
agencies. The power of lawyers to penetrate the governmental maze on behalf 
of their clients is as often contingent upon the power of Congress. I've heard 
of a few hardy journalists who feel they can pry loose sufficient information 
without any aid from Congress. However, I think that most realists will admit 
that their own effectiveness in getting information of an unfavorable character 
is pretty closely tied to the power of Congress to move in and document the case. 

The Bureau of the Budget letter interpreting the May 17, 1954 letter set 
down this principle: The executive departments can regard as confidential all 
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of the conversations and papers leading up to a final decision. Only the fina] 
decision is subject to the subpoenas of Congress, but if Congress can’t get the 
information leading up to a decision, the reporters and lawyers can’t get it, 
That precedent stands today as the greatest potential barrier to every reporter 
who starts an inquiry into the actions or spending of an executive agency. 

“Executive privilege” stands as a convenient umbrella under which any 
executive agency hedd can take cover when questioned by congressional com. 
mittees or reporters. Fortunately most agency heads have too great an appre. 
ciation of their public responsibility to use this precedent. However, enough 
have used it to make it completely clear how great is the potential danger. 
Dozens of times, witnesses before congressional committees have commented: 
“We consider that information to be confidential under the President’s May 17, 
1954 letter.” 


A former administrator of consular affairs for the State Department told a 
Senate investigating subcommittee that he could not and would not relate his 
discussions with an executive assistant in the Agriculture Department because it 
was “confidential executive business.” He cited the May 17, 1954 letter in this 
barrier to a probe of the handling of the Ladejinsky security case. 

Practically every investigation of the Executive Branch in the past four 
years has been confronted with this claim of “executive privilege.” It was used 
in inquiries which were made into shipment of strategic materials to Iron Cur. 
tain countries; the Al Sarena timber transactions; the activities of certain tele- 
phone company executives at the Justice Department; the Business Advisory 
Committee activities at the Commerce Department, and a variety of investiga- 
tions at the Agriculture Department. 


The Agriculture Department even tried to claim “executive privilege” to 
withhold copies of a booklet that were burned because they were regarded as 
inconsistent with Department policies. The Department gave up the “executive 
privilege” claim only after it become apparent the house investigating subcom- 


mittee already had all the information it needed to make things hot for the 
Department. 


Investigations of the Moss Subcommittee, and reports of ‘various congres- 
sional committees stated that there was no support in law or in court decisions 
for this claim. Decisions of the U.S. Supreme Court were cited and the claims 
of the Justice Department were shredded. It was pointed out that the Congress 
must have the right to investigate how laws are being enforced and administered, 
or Congress will have lost its right to legislate. The Executive Branch was 
asked for one law or one Supreme Court case that would support this claim of 
executive privilege. No cases were produced to support this claim. 


“INHERENT RIGHT” 


The Executive Branch only asserted that there was some “inherent right” 
not set out in law or in court decisions which gave the Executive Branch the 
right to hide the record. This was a right that was the right of the President, 
but in the May 17, 1954 letter, it was argued that this right had been given to 
each of the department heads. The various department heads and their sub- 


ordinates are free to arbitrarily decide what will be given to Congress and what 
will be withheld. 
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Then, in March 1958, the Department of Justice took this “executive privi- 
lege” one step further. It was stated before the Hennings Subcommittee of 
the Senate Judiciary Committee that even the so-called “independent regulatory 
agencies” had the right to use “executive privilege” to refuse records and testi- 
mony to committees of Congress. This meant that officials of the S.E.C., C.A.B., 
LC.C., F.T.C., F.C.C., and F.P.C. had Justice department backing and authority 
to refuse to testify on communications with the White House and with others 
inside the agency or in other agencies of government. 


From the time the Harris Subcommittee on Legislative Oversight (formerly 
the Moulder Subcommittee) had started its work in 1957, it had run into this 
claim of “executive privilege” from the various regulatory agencies. Efforts to 
determine the White House communications with these agencies ran into a 
brick wall of defiance, and a claim that contacts from the White House staff 
were “confidential executive communications” and outside the realm of what 
might be obtained by committees of Congress. 


In a few short years, the precedent of the presidential letter has shifted the 
burden of justification for access to Government records. Under this precedent, 
the Government need not prove that information is “confidential.”” The Con- 
gress, the lawyer and the newspaper reporter are put in the position where they 
must demonstrate why information should not be treated as “confidential.” 

These are not cases where national security is involved or is claimed as a 
reason for withholding information. These are not cases where the informa- 
tion sought is in a raw investigation file or is part of a personnel or loyal-security 
file. These are not cases that involve the diplomatic relations of the U.S. and 
another country. This problem centers around secrecy in agencies that are 
handling domestic policy, and the rights of litigants to a fair open hearing. It 


involves the right of the public and the press to examine the workings of agencies 
of government. 


ProBLEM Nort POLitTIcAL 


It is not necessary to generalize and say one administration is better or worse 
than any other. My own experience indicates that the agencies normally try 
to do a good job of getting out information—until they have something to hide. 

The fact that there may be better information policies today in some Gov- 
ernment agencies makes the precedent of “executive privilege” no less a threat 
to the press and our processes of government. As long as the precedent remains 


unchanged, the press or the public can be barred at any time on the whim of the 
agency head. Congress can also be blocked. 


I do not believe that the President’s letter was any devious act planned to 
strike at the press. On the contrary, 1 am sure it was innocently and hurriedly 
devised to meet an intra-party political problem presented in the Army-McCarthy 
hearings. However, the fact that the blow was not aimed at freedom of informa- 
tion is unimportant if it puts the press and the power of Congress within the 
range of danger. 

It is not necessary for newspapers or bar groups to take sides on the various 
squabbles between the executive agencies and congressional committees that 
happen to be operated by chairmen of a different political complexion. We 
should consistently take the position that Congress is entitled to the maximum 
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information unless clear reasons are shown why public policy dictates the in. 
formation should not be available. 


I would not propose to allow Congress to interfere with the operation of 
the Government by the Executive Branch of the Government. However, when 
the executive decision has been made, the Congress and the press should be 
entitled to know what factors went into the decision. If we are barred from going 
behind decisions, the door is opened for the fixers. 


This problem of “executive privilege” should not be approached as a politi- 
cal problem in which a given administration is the villain. The letter hap. 
pened to have been written in the present administration, and it so happened 
that some officials have used it in a manner which precluded inquiry. 


I have no doubt that future administrations, irrespective of party, will use 
it in the same way if this precedent is not changed. We must face the fact that 
it is not safe for us to allow any policy to stand under which the agency heads 
can intone “confidential” and not even make the pretext that security or other 
specific problems of national interest are involved. We must also accept the 
fact that public officials will always be tempted to hide their “mistakes,” their 
“imprudence,” or their improprieties from view of the public. 


Those who established this Government realized that freedom of the press 
is essential to a working democracy. They realized that open hearings are 
essential to fair play and public information of judicial or quasi-judicial bodies. 
Writers since Alexis DeToqueville have commented on. the fact that democracy 
is dependent on an informed public—and an informed public is dependent 
on open hearings and a free press. Whether we like it or not, freedom of the 
press is dependent upon the ability of Congress to pry loose the details. 


Any President of the United States should see clearly why the open record 
policy is to his advantage. Unless they are open, a President is at the mercy 
of those he appoints to head the agencies and those on his staff. Regardless of 
the care used in making appointments, there is always the possibility of an 
agency head going wrong. A President does not normally conduct an independ- 
ent investigation of the reports filed by various agencies. They depend on the 
men who report to them. For over fifty years Presidents have often received 
their first inkling of nonfeasance, misfeasance or malfeasance in office from a 
news story or a question at a press conference. 


Periodically, responsible officials have stated that the May 17, 1954 letter 
should not be used to cover up improper acts by officials of the Executive 
Branch. A President would not knowingly allow “executive privilege” to be 
used to cover up improper acts. But, is that enough? What about future 
Presidents? It is possible that future leaders in the Executive Branch could 
use this precedent to throttle the press, totally frustrate congressional investiga- 
tions, and arbitrarily control decisions of all the so-called “independent” regula- 
tory agencies. This possibility should be enough to galvanize all newspaper 
groups and all bar associations into action now. 


THE LAWYER'S STAKE 


Secrecy in government is as much a problem for the lawyers as it for the 
nation’s newspaper editors and reporters. Secrecy creates the atmosphere in 
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which unauthorized representation, innocent or not, can operate. This is true 
whether the secrecy is a result of the use of “executive privilege” or the distor- 
tion of the so-called “housekeeping statute” or the Administrative Procedure 
Act. It is equally true when the secrecy is the result of misapplication of the 
security rules and regulations. 


The “executive privilege” claim is the most devastating only because it is 
all embracing, and can be used and abused. It is time that the American Bar 
Association and other bar groups start giving this problem the kind of attention 
it deserves. Lawyers and legal groups should be in the front line fighting for 
open government at every turn instead of sitting quietly in their chairs until 
the newspapers of the country or the committees of Congress put the spotlight 
on the problem. 


Secret Government decisions could adversely affect a client’s interest in a 
Government contract, and cause a result which would have been different if the 
facts had been discussed openly. Television awards could be influenced by 
communications from the Executive Branch or the Congress. The latter could 
not, however, assert executive privilege if an injury is made. 


Secret determinations on loyalty and security cases bar clients from receiv- 
ing findings on the charges which caused them to be dismissed from their jobs. 
Secret health reports filed in the department of Health, Education and Welfare 
may result in your client being fired without being able to find the reason. And, 
in these cases the HEW even has barred the client’s doctor and lawyer from 
learning the cause of dismissal. 


Months of hearings on an international airline route may take place before 
the Civil Aeronautics Board, and your client may find a decision influenced by 
factors which do not appear in the record. Similar conditions could arise if your 
client sought action against an unethical competitor before the Federal Trade 
Commission, or a company which is not complying with the regulations of the 
Securities and Exchange Commission. 


This Government was intended to be a government of laws, and not a gov- 
ernment of men. But, off-the-record decisions are becoming more prevalent 
as the Federal Government becomes larger and more complex. 


Secret government tends to be a government of men. There is no need 
to comply with the standards of a strict yardstick if the decision can be made 
secretly. Strict adherence to law and precedent fails when decisisons can be 
made behind closed doors and without an accounting. It is obvious that mem- 
bers of the bar should not participate in such proceedings, or cause them to 
take place. 


Reputable lawyers don’t want off-the-record decisions to determine the multi- 
million-dollar decisions or, for that matter, the small decisions of the Govern- 
ment. Such decisions could be tolerated no more in our Federal regulatory 
agencies than they are in our Federal Courts. 


It is understandable why attorneys practicing before a specific agency might 
not want to lead a battle to open up records and correct procedures that top 
Government officials oppose. Lawyers don’t like to infuriate those Govern- 
ment officials who may be ruling on their clients’ rights. 
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However, this is the reason why legal groups as a whole should tackle these 
problems in all agencies and not leave it to the specialized bar group that hap- 
pens to be dealing with the agency. The legal specialist can be helpful in 
pointing out the problems that exist at the Federal Communications Commis. 
sion, the Interstate Commerce Commission, the Federal Power Commission or 
the other regulatory agencies. But it is only normal that they would be cautious 
about stepping on toes. 

This is why the full force of the various legal groups of the country should 
be brought against rules, regulations, laws or practices that impose secrecy or 
allow broad secrecy on government records and decisions. 

There should be no question but that a code of ethics should be established 
in agencies that do not have such a code, and the codes in existence in other agen- 
cies should be reviewed. 


If agencies are as reluctant as the FCC has been on this subject, the code 
should be established by the Congress and the bar associations should be request- 
ing it if the Congress does not move quickly. 

The Code of Ethics should provide for the same ethical standards as the 
Canon of Ethics of the American Bar Association, and it should not be warped 
by any provisions for keeping secret part of the record. 


HOuSEKEEPING STATUTE 


On August 12, 1958, President Eisenhower signed a law amending the so- 
called “housekeeping statute,” to provide that this 1789 law can no longer be 
used as grounds for withholding information from the Congress, the press or the 
public. 

The law was orginally passed to make heads of various government depart- 
ments responsible for the care and custody of records. It was distorted into 
authority to make regulations to prohibit use of the records. 

The simple amendment states: “This section does not authorize the with- 
holding of information from'the public or limiting the availability of records 
to the public.” 

That sentence should make it clear to any government official that he cannot 
use this statute any longer as authority for secrecy. 


The cooperation between the bar association groups and various news- 
paper groups made it possible to get this simple amendment passed by the 
Congress and signed into law by President Eisenhower. The feat was accom- 
plished in the face of the most stubborn opposition from the Executive Branch. 


EXECUTIVE BRANCH POSITION REGARDLESS OF PARTY 


The position taken by the Executive Branch is not a Republican position 
or a Democratic position. It is simply the position that is usually taken by the 


party in power following its natural desire to make decisions for the benefit 
of the party in power. 


Newspaper associations and bar associations will always find themselves 
aligned against “the party in power” in seeking open government, and admin- 
istrative decisions under procedures that are as nearly similar to the Federal 
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Courts as is practical. Those in office are not necessarily bent upon a path of 
favoritism, blunders or inefficiency when they insist that secret records and secret 
decisions are best. They are often doing what seems to them to be the best 
thing in providing quiet secret sessions for weighty decisions. 


For this reason, the newspapers and the bar associations should be equipped 
with the cases and the arguments to show that secret government is bad for 
government officials. 

The undesirability of off-the-record communications has been dramatically 
brought to public attention before the Legislative Oversight Subcommittee. 
They demonstrate that secrecy is bad for all parties to the communication and 
it is bad for the lawyers caught in the flow of events. 


COMMUNICATIONS WITH REGULATORY AGENCIES 


It is time that there is an absolute prohibition against Executive Branch or 
Congressional communications with regulatory agencies except those made 
openly—in writing, and with the correspondence available for inspection in a 
public file. This is a step toward a government of laws, and not of men. This 
is freedom of information for the press, and for any other members of the public 
with an interest. To the lawyer, it is the opportunity to find out the facts before 
the agency and the chance of a fair decision. 


Lawyers may find that from time to time they must argue for secret govern- 
ment to shield the private financial transactions of a client when the records were 
submitted to an agency in confidence. Lawyers may find, also, that to serve a 
client best they must argue that a personnel file or a security file must be 
kept secret. 


But, during this argument, lawyers should keep in mind that the secrecy 
that protects a client today may destroy him tomorrow. The case of a Mrs. A. 
who came to my office has dramatized this point for me, and I’m sure many news- 
paper men and lawyers have run into the same problem. 


Mrs. A. is a woman of about 50, and she had years of service with the 
Civil Service Commission as a shorthand reporter. She had some problems with 
an employee in the same section, and some disagreement with a supervisor. 
She was asked to go to the Department of Health, Education and Welfare for a 
physical examination. 


Mrs. A. took the physical examination, and shortly afterwards was forced 
to resign. She was given no reason, except that something in the physical exam- 
ination made her unqualified to continue as a government employee. Mrs. A. 
went to a private physician, and had a thorough examination to try to find out 
why she was unqualified to hold her job with the government. The doctor could 
find no reason why she should be discharged. 


At this point, Mrs. A. hired a lawyer. Neither the doctor nor the lawyer 
could obtain access to the records of the physical examination given to Mrs. A. 
at the Department of Health, Education and Welfare. 


The lawyer hired by Mrs. A. found himself tilting with a ghost. He couldn't 
even find out why his client was discharged, and yet was faced with trying to 
establish proof that whatever was alleged was not true. 


40377 O—59—pt. 110 
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This reporter was informed at the Health, Education and Welfare Depart. 
ment that the physical records of all government employees are confidential. | 
pointed out that this confidential status was undoubtedly set up for the purpose 
of protecting the government employee against public intrusion, but that it 
certainly couldn’t be meant to keep a government employee or her private doc. 


tor from examining the record. Officials at the Department of Health, Education 
and Welfare disagreed. 


In this same way, the secrecy surrounding the loyalty security files is often 
perverted to the detriment of the government employee. The original logic 
for the secrecy on these files was based on protection of the government employee, 
However, it has been perverted to protect the government administrator§ who 
may act arbitrarily on a discharge. 


AMENDMENT TO LAws 


The Moss Subcommittee of the House Government Operations Committee 
is giving some real leadership to the fight against government secrecy. The 
Senate Judiciary Subcommittee on Constitutional Rights, headed by Senator 
Thomas Hennings (Dem., Mo.) is in the forefront in fighting secrecy on the other 
side of the Capitol. The Newspaper Publishers Association, the Sigma Delta 
Chi Journalism fraternity, and the Associated Press Managing Editors have all 
supported the basic goals of the Moss Subcommittee. 


The House Government Operations Committee has recommended this basic 
policy in attacking government secrecy: 


“Congress should establish a uniform and universal rule on informa- 
tion practices. This rule should authorize and require full disclosure of 
information, except for specific exceptions defined by statute or restricted 
delegation of authority to withhold for an assigned reason within the 
scope of the authority delegated.” 


The amendment to the housekeeping statute is the first step in carrying out 
that policy, and the newspapers and legal groups saw eye to eye on it. 


The next target should be amendment of the Administrative Procedure Act 
to remove the authority for imposing secrecy on non-security matters. Bills have 
already been drawn by Moss and Hennings to achieve this goal. 


This is not as simple and easy a matter to explain as the one sentence 


amendment to the housekeeping statute. But, it is short enough for full study 
and understanding. 


The Administrative Procedures Act was passed in 1946. The purpose of 
the act was to prevent the imposition of bureaucratic secrecy on the fast-growing 
administrative actions of the federal government. But, in that law were pro- 
visions that information might be kept secret “in the public interest,” or “for 
good cause found,” or because it relates to “internal management” of an agency. 


Federal officials in the past decade have had a field day with those three 
phrases. They have twisted those phrases into excuses to defeat the right of the 
press, the Congress and the public to get information on government operations 
when no possible security problem could be involved. 
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The proposed amendment to the Administrative Procedure Act would insert 
the paragraphs set forth below ! in the “public information” section. 


John Mitchell, chairman of the public information subcommittee of the 
American Bar Association Administrative Law committee, has pointed out that 
the proposed Moss and Hennings amendments to the Administrative Procedure 
Act “do not differ significantly from the proposed revisions of that Section 
contained in the ABA’s proposed Code of Administrative Procedures.” 


Lawyers who have tussled with the problems of Federal regulatory agencies, 
or the other administrative decisions, should be quick to see why these public 
information amendments are of importance to their clients. 


With the housekeeping amendment out of the way, the deck is cleared for 


action in pushing these amendments to the Administrative Procedures Act 
through at the next session of Congress. 


The other big basic problem in the fight against secrecy is the broad claim 
of “executive privilege.” When President Eisenhower signed the bill amending 
the housekeeping statute, his comment made it clear that the administration is 
standing firm on its claim that the Executive Branch has an all inclusive and 





1“A. Every agency shall separately state and promptly file for publication in the Federal 
Register and the Code of Federal Regulations: 


(1) descriptions of its central and field organization, including delegations by the agency 
of final authority; 

(2) statements of the general course and methods by which its functions are channeled and 
determined, including the nature and requirements of all formal or informal procedures 
available; i 

(3) descriptions of all forms for public use and instructions related thereto including a 
statement of where and how such forms and instructions may be obtained; and 

(4) every reorganization, amendment, or revision of the foregoing. 

B. Every agency shall separately state and promptly file for publication in the Federal 
Register and in the Code of Federal Regulations: 

(1) all procedural rules; 

(2) rules relating to the availability of information to the public; 

(3) all statements of general policy or interpretation formulated and adopted; 

(4) all other rules; and 

(5) every amendment, revision, or repeal of the foregoing. 


C. Every agency shall promptly file its orders and opinions, or make them available to 
the public in accordance with rules published in the Federal Register and the Code of Federal 
Regulations stating where and how they may be obtained, copied, or examined. No order or 
opinion shall be valid or effective until it has been published or made available for public 
inspection. 

D. Every agency shall promptly make available to the public . . . all records, files, 
papers and documents submitted to and received by the agency. Public records include but 
are not limited to, all applications, petitions, pleadings, requests, claims, communications, 
reports, or other papers and all records and actions by the agency thereon, except as the 
agency by published rules finds that withholding is required by (the exception) subsection. 
Every individual vote and official act of an agency shall be entered of record and made available 
to the public. 

E. No rule, order, opinion, or public record shall be relied upon or cited by an agency 
against any person unless it has been duly published or made available to the public in 
accordance with this section. No person shall in any manner be required to resort to any 
organization or procedure not so published. 


F. The provisions of this section shall not require disclosure of subject matter which is: 
(1) specifically exempt from disclosure under statute, 

(2) required to be kept secret in the protection of the national security, or 

(3) of such a nature that disclosure would be a clearly unwarranted invasion of personal 


privacy; however, nothing in this section authorizes withholding of information or limiting 
availability of records to the public except as specifically stated in this subsection.” 
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inherent power to withhold any information from the Congress, the public or 
the press by merely asserting that it is “confidential executive business.” 


The President said: 


“In its consideration of this (the housekeeping statute amendment) 
legislation the Congress has recognized that the decision-making and in. 
vestigative processes must be protected. It is also clear from the legislative 
history of the bill that it is not intended to, and indeed could not, alter 
the existing power of the head of an executive department to keep appro. 
priate information or papers confidential in the public interest. This 
power in the executive branch is inherent under the constitution.” 


The statement made it clear that the Department of Justice will continue to 
press its extreme position on this point. Many authorities assert that the posi- 
tion taken by the Department of Justice has no support in law. 


Sharp and comprehensive attacks on the position taken by the Department of 
Justice have flowed from legal authorities and from newspaper and congressional 
sources. Those attacks are certain to continue. They will be renewed every 
time officials of the administration try to assert this untenable claim of broad 
“executive privilege’ to hide records or refuse to testify. 


Bar association groups should be as active as the press and the Congress in 
assailing this extreme doctrine of secrecy which the Department of Justice has 
espoused. Government lawyers should not lend themselves to support of such 
a sorry and distorted theory that is totally inconsistent with the need for an 
informed public—the heart of democracy. 


The legal profession, through the various bar groups, is constantly deploring 
the fact that lawyers as a group are not regarded more favorably by the public. 
This should be a matter of major concern to all members of the legal profession. 


A legal profession that really wants to boost its public relations stock should 
strike hard and often at government secrecy. The bar should be a loud voice 
in favor of keeping the activities of our Government out where they can be 
examined. Lawyers should be the first to see and to appreciate fully what 
bureaucratic secrecy can do to our system of government. They shouldn't be 
afraid, too polite, or too political to shout about it. 


CONCLUDING REMARKS 


In conclusion, it would be appropriate to quote from one of the most lucid 
and decisive analyses written on this subject. It was written by Dr. Harold L. 
Cross for the August issue of the Bulletin of the American Society of Newspaper 
Editors, and was reprinted in the Congressional Record on August 20, 1958 
(page A7448). 


“The executive branch as of now has no such specially privileged right 
of privacy as against the people, their Congress or their courts. The claim 
to one harks back to royal prerogative and is made in a land, where there 
is reason to believe, the people have done something more than merely to 
change their kings. If such a privilege ought to exist, let it be sought 
forthrightly by amendment of the Constitution or in legislation by the 
Congress inasmuch as “The founders of this Nation entrusted the law- 
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making powers to Congress alone in both good and bad times. It would 
do no good to recall the historical events, the fears of power and the hopes 
of freedom that lay behind their choice.’ Any such privilege should de- 
pend by law on the nature and circumstances of the record, paper, or in- 
formation involved and not upon the status (as being in the executive 
branch or exercising executive functions) or the will or the discretion or 
the caprice of the official happening to have custody. No such servant of 
the people should be’ judge in his own cause.” 
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THE PUBLIC’S RIGHT TO KNOW AND THE PUBLIC 
INTEREST—A DILEMMA REVISITED 


ConraD D. PHILOs * 


Few subjects present a dilemma as perplexing as the one analyzed in this 
symposium. This proposition is illustrated by the fact that debates on the 
subject are as heated, the arguments as intangible, and the results as indecisive 
in the missile age as they were in the ball and musket era. 


This article will attempt only to bring into focus those issues relating 
primarily to requests for information from the public. Accordingly, an attempt 
will not be made to discuss the principles governing requests from the Judicial 
or Legislative Branches, but the need of these agencies for information will be 
compared to that of the public, so that the subject of the public’s right to know 
can be viewed in the proper perspective. 


Until recently, very little material was available on the subject of the 
public’s “right to know.” However, the advent of the “cold war,” the missile 
age, and a phenomenal growth in our economy gave rise to many novel govern- 
mental problems, and created many intricate relationships within Government 
and between the Government and its citizens. Against this background, the 
Hennings and Moss Subcommittees were created to inquire into a facet of 
these developments which is the subject of this article. These committees pre- 
pared a number of preliminary analyses, studies and reports on the subject. 
This material was supplemented by the testimony of a number of witnesses who 
presented various viewpoints.! 


The foregoing records, and the law review articles and books? which are 
beginning to appear on the subject, provide a wealth of information and thought- 


* Consultant to the Judge Advocate General of the Army. For biographical sketch, see 
p. vi. 

1 Subcommittee on Government Information of the House Committee on Government 
Operations, 84th and 85th Congresses (Moss Subcommittee); Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary, 85th Congress (Hennings Subcommittee). 
The former committee published the following material: Printed Hearings: Part 1, Panel Dis- 
cussion with Editors et al. (Nov. 7, 1955); Part 2, Civil Serv. Comm., Post Office, Treasury and 
Agriculture (Nov. 8, 9, and 10, 1955); Part 3, Panel, Legal Experts (May 8, 9, 1956); Part 4, 
Panel, Scientific and Tech. Info. (March 7, 8, 9, 1956); Part 5, Dept. of Defense, Ist Sect. (July 
9, 10, 12, 1956); Part 7, Dept. of Defense 2nd Sect. (Nov. 13-15, 1956); Part 8, Dept. of Defense, 
3rd Sect. (March 11, 12, 1957); Part 9, Dept. of Defense, 4th Sect. (April 10, 11, 12, 1957); Part 
10, Dept. of Defense, 5th Sect.—Army, Navy, Air Force Info. Chiefs (July 1, 8, 1957); Part ll, 
Proposed Amendment of “Housekeeping Statute” Rev. Stat. 161 (5 USC § 22) (July 22, 1957); 
Part 12, Panel Discussion, Government Lawyers (June 20, 22, 1956); Part 13, Dept. of Defense, 
6th Sect. (Nov. 18, 19, 1957); Part 14, 2nd Hearing on Amendment of “Housekeeping Statute” 
supra, (Feb. 6, 7, 1958); Part 15, Restrictions on Flow of Scientific and Technological Info., 
(Jan. 21, 21, 22, 1958). 


Subcommittee Reports: H. R. Rep. No. 2947—Availability of Info. from Fed. Depts. and 
Agencies—25th Intermediate Rept., (July 27, 1956); House Rept. 157, Availability of Info. from 
Fed. Depts. and Agencies, Progress of Study (July-Dec. 1956)—2nd Rept. Feb. 22, 1957; House 
Rept. 1461—Amending Sect. 161 of Rev. Stat. with respect to authority of Fed. Officers and 
Agencies to Withhold Info. and Limit Availability of Records (March 6, 1958); H. R. Rep. No. 
1619—Availability of Info. from Fed. Depts. and Agencies (Scientific Info. and Natl. Defense)— 
23rd Rept. April 22, 1958; H. R. Rep. No. 1884—Availability of Info. from Fed. Depts. and 
Agencies (Dept. of Defense)—27th Rept.—June 16, 1958; House Rept. 2578—Availability of Info. 
from Fed. Depts. and Agencies (Progress of Study, Feb. 1957-July 1958)—35th Rept. Aug. 13, 1958. 

*E.g., Mitchell, Government Secrecy in Theory and Practice; “Rules and Regulations” as 
an Autonomous Screen, 58 Cotum. L. Rev. 199 (1958), written by the Moss Subcommittee’s able 
counsel. See also Cross, THE PEopLe’s RIGHT TO KNow (1953). 
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provoking discussions. When this material is evaluated in the light of the subject 
of this article, the following issues are presented: 


1. Can the Executive Branch withhold non-defense information from the 
public? It is to be noted that this statement of the problem excludes three areas 
of discussion: 


(a) Requests for classified defense information; 3 
(b) Principles applicable to regulatory agencies; 4 


(c) The authority of the Executive Branch to withhold information from 
Congress instead of the public. However, the effect of a withholding from 
Congress vis-a-vis the public will be discussed. 

2. The second proposition is the effect of the amendment of Section 161 of 
the Revised Statutes (1875), 5 USC § 22 (1952). This statute provides: 


“The head of each department is authorized to prescribe regulations, 
not inconsistent with law, for the government of his department, the conduct 
of its officers and clerks, the distribution and performance of its business, and 
the custody, use, and preservation of the records, papers and property ap- 
pertaining to it.” 


The amendment provides: 


“This section does not authorize withholding information from the 
public or limiting the availability of records to the public.” 


The proponents of this Bill (H.R. 2767) 5 took the position, in substance, 
that the Executive Branch had issued directives which imposed certain limita- 
tions upon the release of information to the public, and that these directives 
were erroneously based upon the provisions of this statute.® 


The Hennings Subcommittee on Constitutional Rights held hearings on a 
companion Bill in the Senate (S.921). The Subcommittee filed a favorable 
report, and late in the session the Senate passed an amendment which contained 
the same language as the House Bill. On 12 August 1958 it was enacted into 
law by the signature of the President.” 


Unfortunately, many questions remained unanswered even after the bill 
was passed. This result is due in large part to a number of misconceptions 
concerning the basic statute. It can be understood only if it is placed in its 
proper relationship to the Constitution, other statutes, and finally, to the admin- 
istrative procedures which implement its provisions. It is imperative that this 


* All parties were in general accord that bona-fide military and atomic secrets could be 
withheld from the public. However, there was substantial disagreement in defining the outer 
limits of a military secret, and the time when it no longer qualified for protection. 


* This subject is discussed elsewhere in the symposium. 


* Representative Hoffman, the minority member of the Subcommittee, unsuccessfully intro- 
duced a second amendment in turn, H.R. 2810. It would have acted as a corollary to H.R. 2767, 
and it provided that the basic statute neither authorized the withholding of information, nor 
did it require the releasing of any information which would have an adverse impact upon the 
public interest. 

* Mitchell, supra note 2, at 207. 

* The President also issued the following statement: “It is clear from the legislative history 
of the bill that it is not intended to, and indeed could not, alter the existing power of the 
head of an executive department to keep appropriate information or papers confidential in 
the public interest. This power in the executive branch is inherent under the Constitution.” 
Washington Post & Times Herald, Aug. 13, 1958, p. A2. 
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relationship be clarified if there is to be any understanding of the effect of the 
amendment upon the operations and prerogatives of the Executive Branch, 

If the statute is placed in its proper perspective, a better insight will also 
be secured into the concept of the public’s “right to know.” Accordingly, the 
pertinent principles will be developed in the following order: 


1. The public’s “right to know” under the Constitution. 

2. Application of the “right to know” concept. 

3. The scope and function of Section 161 of the Revised Statutes (1875) be. 
fore the amendment. 


I. Tue Pusuic’s “RiGHT TO KNOW” UNDER THE CONSTITUTION 


In a discussion of this subject, the Constitution invariably becomes the 
frame of reference, and sometimes the Constitution is cited to support divergent 
positions. Unfortunately, the references are mostly of a general nature, and the 
point is frequently made that the framers of the Constitution did not envisage 
limitations upon the public’s right to know. It might be well, therefore, to 
revert to the Constitution to see if the intent of its framers can be divined, and 
if they intended to recognize any limitations upon the public’s right to informa. 
tion. A detailed analysis of the background of the Constitution cannot, of 
course, be attempted in this article. However, there are several historical facts 
which will be noted. 


The Articles of Confederation of 1781 contained the following provision: 


“Article IX. The congress of the United States * * ® shall publish 
the Journal of their proceedings monthly, except such parts thereof relat- 
ing to treaties, alliances or military operations, as in their judgment require 
secrecy; and the delegates of a state, or any of them, as his or their request 
shall be furnished with a transcript of the said Journal, except such parts 
as are above excepted, to lay before the legislatures of the several states.” * 
(Emphasis added). 


It is most significant that the framers of the Articles provided that only the 
underscored types of material could be withheld. Thereafter, at the Constitu- 
tional Convention, the question arose as to whether the same language, or broader 
language, should be used, and the following debate was recorded: 


“In Convention—Mr. MADISON and Mr. RUTLEDGE moved, ‘that 
each House shall keep a Journal of its proceedings, and shall publish the 
same from time to time; except such part of the proceedings of the Senate, 
when acting not in its legislative capacity, as may be judged by that House 
to require secrecy.’ 

“Mr. MERCER. This implies that other powers than legislative will 
be given to the Senate which he hoped would not be given. 

“Mr. MADISON and Mr. RUTLEDGE’s motion was disagreed to by 
all the states except Virginia. 

“Mr. GERRY and Mr. SHERMAN moved to insert, after the words 
‘publish them,’ the following, ‘except such as relate to treaties and military 


*19 THE JOURNALS OF THE CONTINENTAL Concress 214 (Library of Congress ed. 1912), cited 
in MASON, THE DEBATES IN THE FEDERAL CONVENTION OF 1787 WHICH FRAMED THE CONSTITU- 
TION OF THE UNITED STATES OF AMERICA xxxvii, xliii (1920). 
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operations.’ Their object was to give each House a discretion in such cases. 
On this question,— 

“Massachusetts, Connecticut, ay, 2; New Hampshire, New Jersey, Penn- 
sylvania, Delaware, Virginia, North Carolina, South Caroline, Georgia, no, 8. 
; “Mr. ELLSWORTH. As the clause is objectionable in so many shapes, 
it may as well be struck out altogether. The legislature will not fail to 
publish their proceedings from time to time. The people will call for it, 
if it should be improperly omitted. 

“Mr. WILSON thought the expunging of the clause would be very im- 
proper. The people have a right to know what their agents are doing or 
have done, and it should not be in the option of the legislature to conceal 
their proceedings. Besides, as this is a clause in the existing Confederation, 
the not retaining it would furnish the adversaries of the reform with a pre- 
text by which weak and suspicious minds may be easily misled. 

“Mr. MASON thought it would give a just alarm to the people, to make 
a conclave of their legislature. 

“Mr. SHERMAN thought the legislature might be trusted in this case, 
if in any. 

“On the question on the first part of the section, down to ‘publish 
them,’ inclusive,—it was agreed to, nem. con. 

“On the question on the words to follow, to wit, ‘except which parts 
thereof as may in their judgment require secrecy,’— 

“Massachusetts, Connecticut, New Jersey, Virginia, North Carolina, 
Georgia, ay, 6; Pennsylvania, Delaware, Maryland, South Carolina, no, 4; 
New Hampshire, divided.” ® 


The pertinent considerations were certainly before the Convention, but the 
above provision—with its broad grant of discretion—was adopted. Two conclu- 
sions of great significance can be drawn from the debates on this question: 

1. The framers of the Constitution recognized an implicit need—in appro- 
priate cases—for secrecy in the conduct of the public’s business. 


2. The framers did not adopt the provision of the Articles of Confederation 
which would limit protection to only military operations, treaties and alliances. 
Accordingly, these limitations did not appear in the final draft of the Consti- 
tution.?° 


Moreover, it cannot be said that the action of the Conventions represented 
unintentional or precipitate decisions, for it is an historical fact that the delegates 
applied the same criterion to their own convention meetings and held them in 
closed session. Can it be said that the nation’s interests suffered because only 
the final document was released? What would have been the answer if the news 
media of the day had contended that the public had a right to know—not only 
the contents of the final draft—but also of the preliminary drafts, the discussions, 
the exchanges of opinion, and the divided votes of the delegates? Apparently, 





*5 Ertiott, DEBATES ON THE FEDERAL CONSTITUTION 408, 409 (1787). 

10U.S. Const. art I, §5, cl. 3, now states: Each House shall keep a Journal of its Pro- 
ceedings, and from time to time publish the same, excepting such Parts as may in their Judg- 
ment require Secrecy; and the Yeas and Nays of the Members of either House on any question 
shall, at the Desire of one fifth of those Present, be entered on the Journal. .. . 
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James Madison was convinced that all of the preliminary material should be 
withheld until it could be viewed in the proper prospective. Accordingly, the 
first provision for its release was made in his will, and the following extract js 
pertinent: 


“Considering the peculiarity and magnitude of the occasion which pro- 
duced the convention at Philadelphia in 1787, the Characters who composed 
it, the Constitution which resulted from their deliberation, its effects during 
a trial of so many years on the prosperity of the people living under it, and 
the interest it has inspired among the friends of free Government, it is not 
an unreasonable inference that a careful and extended report of the proceed. 
ings and discussions of that body, which were with closed doors, by a member 
who was constant in his attendance, will be particularly gratifying to the 
people of the United States, and to all who take an interest in the progress 
of political science and the cause of true liberty.”” (Emphasis added.) 11 


Several delegates outlined cogent and persuasive reasons for not making the 
journal of the Convention public. The following extracts reflect their views: 


“FRANKLIN rose with a speech in his hand, which he had reduced to 
writing for his own convenience, and which Mr. WILSON read in the 
words following:— 


. . . Thus, I consent, sir, to this Constitution, because I expect no 
better, and because I am not sure that it is not the best. The opinions | 
have had of its errors I sacrifice to the public good. I have never whispered 
a syllable of them abroad. Within these walls they were born, and here they 
shall die. If every one of us, in returning to our constituents, were to report 
the objections he had had to it, and endeavor to gain partisans in support of 
them, we might prevent its being generally received, and thereby lose all the 
salutary effects and great advantages resulting naturally in our favor among 


foreign nations, as well as among ourselves, from our real or apparent 
unanimity. .. .’ 
* * * * * 


“Mr. KING suggested that the Journals of the Convention should be 
either destroyed, or deposited in the custody of the president. He thought, 
if suffered to be made public, a bad use would be made of them by those 
who would wish to prevent the adoption of the Constitution. 

“Mr. WILSON preferred the second expedient. He had at one time 
liked the first best; but as false suggestions may be propagated, it should not 
be made impossible to contradict them. 

“A question was then put on depositing the Journals, and other papers 
of the Convention, in the hands of the president; on which,— 

“New Hampshire, Massachusetts, Connecticut, New Jersey, Pennsyl- 
vania, Delaware, Virginia, North Carolina, South Carolina, Georgia, ay 10; 
Maryland, no, 1. 

“The president, having asked what the Convention meant should be 
done with the Journals, &c., whether copies were to be allowed to the 
members, if applied for, it was resolved, nem. con., ‘that he retain the Jour- 


“Extract from the will of James Madison, 19 April 1835, cited in 9 Hunt, preface to 
WRITINGS OF JAMES MADISON 549 (1910). 
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nal and other papers, subject to the order of Congress, if ever formed under 
the Constitution.’ ” 2 


Are any of these same considerations applicable to the matters—of varying 
types and degrees of importance—which are considered today by Congress or by 
the Executive Branch? It is apparent that the release of the discussions on many 
of these internal matters, either at the time they took place or in the foreseeable 
future, would have the gravest implications. Moreover, this result would obtain 
even though national defense information is not involved. One illustration is 
the now famous Gaither Report which contained intensive and revealing studies 
on our defense posture. Many requests from news media were directed to the 
President for the release of the Report. He refused. Mr. McCloy, former U.S. 
High Commissioner in Germany, and now board chairman of the Chase Man- 
hattan Bank, was one of the contributors to the Report. He defended the 
refusal, and said: 


“President Eisenhower needs to feel free at any time to call on anyone 
to work on such reports and it would only serve to dampen the enthusiasm 
and willingness of those called on if they knew the results would be made 


public.” 


He added: 


“There are in that report some indices the contents of which I would 
hate to see be made public.” !% 


II. APPLICATION OF THE RIGHT TO KNOW CRITERION 


A. Information Practices of Congress 


It is readily apparent that the basic considerations which influenced the dele- 
gates to the Constitutional Convention to withhold information have equal 
validity today, for present day Congressional Committees frequently exercise the 
right to safeguard information in executive sessions. Moreover, these sessions 
cover many subjects which are not related to the national defense, treaties or 
alliances. In a recent study conducted by The Congressional Quarterly, it was 
reported that the committees listed such things as national security, government 
eficiency and preserving the private rights of witnesses as reasons for closing 
meetings. 


Consequently, we find that Congressmen, like the Convention delegates, 
recognized the need to protect information which did not relate to military or 
state secrets. The Congressional Quarterly analysis also disclosed that in the 
period 1953 to 1957, the number of closed committee hearings ranged from 41% 
to 34%.14 It can be fairly concluded, therefore, that Congress does not make a 


425 ELLIOTT, op. cit. supra note 9, at 554, 558. Certain portions of the Journal were cited 
by Mr. Robert Dechert, General Counsel, Department of Defense, before the Moss Subcom- 
mittee. Hearings Before a Subcommittee of the House Committee on Government Operations, 
85th Cong., Ist Sess., at 2180, 2211 (1957). 

® Associated Press Report, January 20, 1958, of a speech at the annual Elizabeth Black 
well award ceremonies in New York. The report also contained defense information which had 
to be protected. 

**“Congressional committees in 1957 held fewer of their meetings behind closed doors 
than in any year since 1953, on a percentage basis. Senate committee sessions dropped from 
37% closed in 1956 to 34% in 1957. *** 
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full disclosure to the public. This result can be hypothesized in only one 
manner, and that is on the basis that Congress recognizes that it must have more 
detailed facts than the public requires. In fact, it is obvious that not only the 
public, but many members and committees of Congress who do not participate 
in the closed sessions, are barred from certain types of information. 


Is it undemocratic for Congress to withhold information from the public? 
Not at all. Congress could certainly urge that such a practice is an inescapable 
product of representative government. Unless we are to return to direct par- 
ticipation in law-making by the citizens—as in the case of ancient Greece—a 
legislative committee must have a greater need for more facts than the members 
of the general public. An illustration, of course, would be the need of the For. 
eign Relations Committee for the facts concerning negotiations with a “cold 
war” ally. (The Supreme Court specifically recognized the President's authority 
to exclude even Congress from the negotiations in the case of United States y, 
Curtiss-Wright Export Corp. 299 US 304, 319 (1936).) If more information 
is released under an indiscriminating stewardship, the public interest could suffer, 
If less is released, the remedy does not lie in significant modifications in the com. 
mittee system (any more than it would require significant modifications in the 
corresponding executive procedures).'° Rather, it appears that the remedy 
would lie in the correction of errors in judgment, if errors they be, in making 
individual decisions to withhold information. 


In any event, we are forced at this phase of the discussion of the public’s 
right to know, to inquire if the Executive Branch is vested with less discretion 
than is the Congress in safeguarding information. Certainly it would be strange 
to argue that the founding fathers desired only to protect information which 
was developed during the legislative process and did not intend to extend this 
protection to the executive process. In this connection it should be noted that 
the First Amendment to the Constitution, which is frequently mentioned in 
support of the public’s right to know, is expressly directed at acts of Congress. 





“Nine standing committees that met 10 or more times held 50% or more of their meet- 
ings with the public barred. These committees and their percentage of closed meetings: House 
Ways and Means, 88; Senate Rules and Administration, 69; House Foreign Affairs, 67; Joint 
Atomic Energy, 63; Senate Foreign Relations, 61; House Public Works, 58; Senate Armed 
Services, 56; House Administration, 55; House Judiciary, 53. 

“Eleven major committees held less than 25 percent of their meetings in closed session; 
Senate Special Committee on Improper Activities in the Labor or Management Fields, 3; 
Senate Select Small Business, 10; House Select Small Business, and House Interior and Insular 
Affairs, 14 each; House Education and Labor, 16; House Veterans’ Affairs, 18; House Armed 
Services, 20; Senate Judiciary, 23; House Agriculture, House Government Operations, and 
Senate Interior and Insular Affairs, 24 each.” 13 CONGRESSIONAL QUARTERLY 93 (1957). 

The same publication reported that Congress closed one third of its committee meetings 
during the first three months of 1958. Id. at vol. 16, p. 473. (It must be conceded that certain 
of the meetings had to be closed because the committee was considering information which 
was Classified by the Executive Branch). 


18 In connection with the subject of the release of staff papers (see note 34 infra) it is to 
be noted that the Legislative Branch also imposes appropriate limitations on the release of 
staff papers. The office procedures of the Archives require that a requesting party establish 
a legitimate interest before staff working papers of given Congressional Committees can be 
released to it. (E.g., “Restrictions Statement” for specified files of Senate Committees). 

Similarly, see Senate Standing Rules 35 and 36 and the discussion of the precedents and 
practices under these rules in Senate Procedures (1958) by Watkins and Riddick (Senate Par- 
liamentarians) at pp. 128, 317-23. 

In many instances the information which is withheld by the Executive Branch from the 
public is made available to the elected representatives of the public in Congress. 
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B. Precedents under Parliamentary System 


At the beginning of this article, it was stated that the question of release 
of information to Congress would not be covered. It is necessary, however, to 
discuss one general aspect of the problem in order to illustrate that the public 
cannot have a greater right to know than does the legislature. 


It is often implied that the limitations placed upon the release of information 
by our Government are phenomena which are peculiar to our system of govern- 
ment.1¢ However, a number of Western democracies observe the same prin- 
ciples and this is true even in countries in which the executive branch is directed 
by members of Parliament. For example, in England, the cabinet officials with- 
hold information concerning executive operations from their Parliamentary 
colleagues if they believe this action is necessary in the public interest.17 


A particularly intriguing illustration of this practice occurred when former 
Prime Minister Anthon Eden steadfastly refused to divulge to the House of 
Commons any details about the mysterious death of the British “frogman,” 
Commander Crabbe. He met his death while swimming in the vicinity of a 
visiting Soviet cruiser which brought former Premier Bulganin and Nikita 
Krushchev to Britain.1® 


In a learned comparison of the procedures in the United States and France, 
one writer emphasized the fact that it was an established practice to circumscribe 
requests by the Parliament for executive records (or the testimony of witnesses). 
In fact, he concluded that it was often necessary for the Parliament to invoke 
ministerial responsibility }® in order to secure the records. He describes one 
historical encounter in the following words: 


“The Minister of Finance most urgently recommended that no inquiry 
be started which would gather evidence from public officials and documents 
for the purpose of cutting down on spending not essential for the war. In 
this case the government was overruled. But one of the Deputies of the 
vanquished minority cried out in indignation, ‘You have reestablished the 
Convention.’ To such an extent did it seem revolutionary to subject the 
Government to a closer than usual scrutiny.” (Emphasis added.) 2 





1¢Jn discussing Kaiser Aluminum & Chemical Corp. v. United States in footnote 33, the re- 
lated question is asked whether the general public has a greater right to know than do the 
Courts. 

17This was apparently President Tyler's understanding of the English system when he 
denied a Congressional request for the recommendations of Col. Hitchcock which concerned 
the Cherokee Indians. Hinp’s, PRECEDENTS OF THE HOUSE OF REPRESENTATIVES 182 (1907). 

1® The following colloquy took place: 


“‘It would not be in the public interest to discuss Commander Crabbe’s disappearance,’ 
Sir Anthony Fden said in reply to a question in the House of Commons. *** 

“Laborite John Dugdale, who had asked the question of the Prime Minister, posed another 
after Sir Anthony had finished: ‘Is the Prime Minister aware that this is one of the most 
extraordinary statements ever made by a Prime Minister?’ 

“Sir Anthony refused to elaborate. ‘I thought it right I should make this statement to 
the House and I have nothing to add to it.’” (He had earlier stated that the mission did 
not have official sanction.) (Associated Press, London, May 9, 1956.) 

4*A corresponding control exists in the United States, if the Executive Branch abuses 
discretion. 

* Ehrmann, The Duty of Disclosure in Parliamentary Investigation: A Comparative Study, 
2 U. Cut. L. Rev. 138, n. 250 (1944), citing J. O. Debates, Ch. 3665 (1916). 
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He concluded that the practice of withholding information from the Cop. 
gress of the United States is less prevalent. “What in the French Republic 
seems to have been the rule is certainly the exception in the United States,” 


The subject was equally controversial in Germany, and in one period 
requests of this nature accompanied a complete breakdown in parliamentary 
inquiry. The Government took the position that the requests of the Parlia. 
ment for official files or the testimony of civil servants violated the principle 
of separation of powers.*!_ As in France, it was often necessary for the Parlia- 
ment to resort to the expedient of “ministerial responsibility” in order to secure 
information. Despite this ultimate weapon, a wide field was left untouched 
by Parliamentary investigation in tepublican Germany, and certain matters, 
“such as all questions pertaining to foreign policy or military life, were simply 
taboo.” 2? All in all, the German Republic achieved greater penetration by 
Parliamentary investigations than did France, but this was due to the accident of 
greater party discipline rather than to the strength of the Parliamentary position. 

This excursion has taken us afield from our subject of release of information 
to the public, but it was done so that these releases could be measured against 
requests by foreign Parliaments. For it seems self-evident that the public, or 
its news media, would not have had a greater right or a more facile means for 
securing the information from the Executive Departments of the English, French 
or German Governments in the situations which were discussed. 


C. Application of Right to Know Concept of the Executive Branch 
1. The Types of Information which are Safeguarded from the Public 


It is obvious that the entire problem can be viewed in the wrong perspective 
if it is assumed that the Executive Branch safeguards all, or even a significant 
amount of information.** That is not the case, for voluminous amounts of timely 
and important material are continuously being released.24 Even with this under- 
standing, it is self-evident that productive discussions cannot be undertaken until 
the concept of the “‘public’s right to know” is clarified even further.25 We have 
seen how it was applied by Congress in its releases to the public. An attempt 
will now be made to analyze some of the practices and procedures of the Execu- 
tive Branch. This analysis is not made upon the basis that two wrongs make a 
right. Rather it is made in the belief that sound and logical considerations 
justify the procedures of both Branches. 


"17d. at 140-41. 

*2JId. at 142. The arguments of our own Executive Branch were presented on 6 March 
1958 to the Hennings Subcommittee by the Attorney General in a memorandum entitled “The 
Power of the President to Withhold Information from the Congress,” (published in Com- 
mittee Print, 85th Congress, 2nd Session.) 

*° The arguments in favor of a broad right to know by the public are set forth at length 
in the Subcommittee hearings. The point of view is ably summarized by Mr. Harold L. Cross 
in his testimony on 4 February 1958. Compare these arguments to those on page 81 of 
“Freedom or Secrecy,” New York, Oxford University Press (1956) by J. R. Wiggins, which 
discuss the validity of certain limitations upon the public’s right to know. 

**For an outline of the vast amount of information released, see speech by Attorney 
General William Rogers (then Deputy), The Right to Know Government Business from the 
Viewpoint of the Government Official, 40 Marg. L. Rev. 83 (1956). 

*From time to time, the advocates of a broad right to know have recognized certain 
exceptions in the case of national defense and foreign relations. For example, see the article 
of Mr. Wiggins elsewhere in this symposium. 
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At the outset, it will be noted that the public’s right to know is normally 
related to purely governmental operations as disinguished from those which 
primarily affect individual interests. This distinction is difficult to articulate. 
However, if a distinction is not made, it is virtually impossible to postulate 
meaningful rules or principles to govern the release of information to the public 
from files of the Executive Branch. In an earlier article which was published 
during the Army-McCarthy hearings,?® the author attempted a journey through 
the then uncharted waters, and he classified records into three categories: 


a. Records which are safeguarded in order to protect interests of Govern- 
ment. 

In this category are placed records such as confidential reports of investi- 
gations conducted by Inspectors General; communications received from con- 
fidential informers; national defense information; reports and opinions rendered 
on a confidential basis by officials to their seniors; attorney-client communications 
between Government lawyers and officials; and plans for the procurement or 
disposition of supplies and installations. Information of this type is safeguarded 
in order to insure the integrity and the success of Government operations. 

It is not coincidence that the issue was sharply joined on the question of 
the release of Inspector General reports in two Congressional hearings, namely: 
the Army-McCarthy hearings in May 1954, and a Moss Subcommittee hearing in 
November 1958. In fact, the dispute was inevitable, for these reports are 
jealously guarded. When the Secretary of the Air Force recently denied the 
request of the Comptroller General for a copy of a report prepared by the In- 
spector General of the Air Force on the subject of the progress of that service's 
guided missile program, the Moss Subcommittee conducted hearings on the 
matter. The President justified the denial on the basis that recommendations 
in these reports have been ‘‘a most useful advisory tool’ in running military de- 
partments and that historically, recommendations and advisory material in 
such reports have not been released.?? 

It is equally apparent, however, that reports of this nature contain detailed 
information which pertains to critical management or personnel problems. 
Accordingly, they are earnestly sought by agencies and individuals outside the 
Executive Branch and therein “lies the rub.’”” In some cases, summaries of the 
pertinent facts can be released to persons with a legitimate interest. This action 
was taken in the case of the Air Force report, and it is to be noted that this 
approach does not require the release of opinions, comments or conclusions of 
the investigating officer, or information which would compromise the identity 
of confidential informers. 

It is self-evident that the time element may be a vital factor to be consid- 
ered in determining the public's right to know the contents of many of the other 
records, for even if it were conceded that the public had a right to know an 


* Executive Privilege and the Release of Military Records, 14 Fep. B. J. 113 (1954). The 
hearings of the Hennings and Moss Subcommittees have now provided a wealth of material which 
should make possible more analytical and comprehensive articles in this profoundly important 
area. 

*? This language was contained in a letter written by the President to Rep. Hoffman, the 
minority member of the Subcommittee, reported in the Washington (D.C.) Evening Star, 
November 14, 1958. Chairman Moss threatened to offer an amendemeng to the next Air Force 
money bill to force the release of the report (N.Y. Times, November 14, 1958). In connection 
with this proposal, see discussion of ministerial responsibility in footnote 19. 
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ultimate decision, it would not follow that the public had a right to a premature 
release. For example, if the Government plans to procure certain supplies or 
material, a premature release of the plans could result in disruptive economic 
effects or favorable treatment for a lew. 


b. Records which are protected to protect the interests of individuals. 

In this second category are placed unsubstantiated allegations of misconduct 
against individuals, information relating to the financial condition or “know. 
how” processes of Government contractors; and medical records of military and 
civilian personnel and their dependents. Information of this type is safeguarded 
for the obvious purpose of protecting the interests of the individuals concerned, It 
should be noted that only a relatively few types of information in this category 
are protected by a clear-cut statute. (For example, see 18 USC § 1905, which pro- 
hibits the disclosure of financial condition or know-how of Government con. 
tractors.) 

There are countless other types of information, and it is self-evident that 
it would be impracticable to protect each of them by statute. It is to be noted, 
however, that a statute could not act as a bar to a citizen's request if he had 
a constitutional right or some equally inherent claim to all government records, 


c. Records which are safeguarded because they contain elements of both 
of the foregoing categories 

The principles applicable to these records are the same. However, the process- 
ing of requests may be complicated by the fact that mixed interests are present. 


2. Application of the Principle of the Public’s “Right to Know.” 


Once a distinction has been made between various categories of records, 
and on a pragmatic basis, the problem is clarified considerably, for it immedi- 
ately becomes apparent that the public has neither an equal right nor an equal 
interest in matters which affect some Government opcrations or in many incidents 
which concern the lives or affairs of individual employees of firms. In view 
of the diverse considerations which affect these different classes of records, each 
will be discussed separately. 


a. Public Records 


At the very outset, it is readily conceded that the public has a right to 
receive “public information” about the affairs of its Government. A respon- 
sible official would not knowingly attempt to withhold “public information,” 
that is the information which is in, or is qualified to be in, the public domain. 


b. Contents of a Public Record. 


What is normally found in a public record which is in the public domain? 
We find one or more of the facts relating to tlte particular event or operation, 
a statement of the policy which is applied, or the decision of the official who 
is authorized to take final action in the matter. Records which are limited 
to these types of information qualify for release. However, in practice, the 
composition of the record is not always so simple. Additional items which 
contain other types of material frequently are included. In some cases unin- 
formed or overzealous ollicials misapply basic rules. When any of these factors 
are present, information might be withheld improperly. However, it is obvious 
that this result is due to an error in application, and not to an error of concept. 
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c. Contents of Non-Public Records. 


The contents of many records are also released even though the docu- 
ments are not public records. These records represent the conglomerate moun- 
tains of miscellaneous information which find their way into the Government's 
files.28 Certain other records, however, are not released because they contain 
defense information,?® or official non-defense information which must be pro- 
tected in the public interest. (For purposes of convenience, this latter category 
will be referred to hereafter as “official information.”) It is the category in- 
volving official information which generates the most controversy. The three 
major types of information which fall into this category were outlined earlier 
(ie., records which protect operations of Government; protect individual or 
private interests; or which protect mixed interests.)°° 


(1) Internal Communications 


Probably the most interesting type of internal communications is the one 
which involves advisory opinions, certain confidential reports to senior officials, 
and discussions between officials. The most famous and oft-cited reference in 
this type of communication is the President Eisenhower letter to Secretary 
Wilson.*1 However, the concept expressed therein is neither new nor limited 
in its use to a given administration. President Truman espoused a similar 
principle in connection with Congressional requests for the identities and deci- 
sions of board members who participated in security cases.%2 


The non-partisan nature of the doctrine of executive privilege is demon- 
strated further by a recent decision of the Court of Claims in the Kaiser Alumi- 
num case.2% There, the Court said: 


“Executive privilege is a phase of release from requirements common 
to private citizens or organizations. It is granted by custom or statute for 
the benefit of the public, not of executives who may happen to then hold 


office... . 


“While this is not the attorney client privilege the demand for this docu- 
ment seeks to lay bare the discussion and methods of reasoning of public 
officials. The fact that the author is dead is immaterial here. It is not a 
privilege to protect the official but one to protect free discussion of pros- 


* The only limitation is that the requests not be burdensome and that the requesting 
party pay the statutory fee for copies. 

* This article does not discuss the legal basis or the reasons for protecting defense informa- 
tion. The necessity for this action (if information qualifies for protection) is seldom challenged. 

Criteria for identifying items of information in this category are set forth in Dept. of 
Defense Directive No. 5200.6, dated 22 March 1957. 

" This letter outlined the constitutional basis for withholding information and directed 
members of the Dept. of Defense not to divulge any advice or communications which were 
exchanged between members of the Executive Branch. For full text see Part 1—A Symposium on 
Congressional Hearings and Investigations, 14 Fep. B. J. 19 (1954). 

**Letter dated April 3, 1952 from former President Truman to the Secretary of State. 


* Kaiser Aluminum & Chemical Corp. v. United States, 157 F. — 939 (1958). It is 
apparent, therefore, that the principle is applied and recognized not only in congressional- 
executive relations, but in the judicial-executive area as well. See also Bishop, The Executive’s 
Right of Privacy, an Unresolved Constitutional Question, 66 YALE L. J. No. 4 (1957). See also 
supra note 16. 

Despite the reference of the court to an “executive privilege,” many proponents of the 
Amendment—like the plaintiffs in the Kaiser case—deny the existence of such a privilege. 
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pective operations and policy. This goes beyond the disclosure of primary 
facts upon which conclusions are based.” (Page 944, emphasis added.) 


The claimant in this case sought to secure a memorandum written by a Special 


Assi 


on the ground that: 


stant to the War Assets Liquidator. The Government resisted the motion 


‘ 


‘. . . His dutjes, at least so far as the contracts here involved are cop. 
cerned, were confined to recommendations and advice on program policy. 
He played no part in the operative events involved in this case and had 
no relations or discussions with plaintiff or its competitor. His use by 
the Liquidator on the matters here in question was in the nature of a 
confidential assistant.” (Page 943.) 


The contractor argued that: 


The 


The 
it w 
by t 
was 

ified 


“Defendant has asserted no colorable claim of privilege. It is not claim. 
ing attorney client, national secrets or any other privilege recognized in 
the law of evidence. Its refusal is instead based on grounds which have 
never been recognized by the courts as privileged—the theory that dis. 
closure of a subordinate’s ‘advisory’ reports would adversely affect agency 
operations.” (Page 943, emphasis added.) 


> 
Court rejected the contractor's contention and stated: 


Free and open comments on the advantages and disadvantages 
of a proposed course of governmental management would be adversely 
affected if the civil servant or executive assistant were compelled by pub- 
licity to bear the blame for errors or bad judgment properly chargeable 
to the responsible individual with power to decide and act. Government 
from its nature has necessarily been granted a certain freedom from control 
beyond that given the citizen. It is true that it now submits itself to suit 
but it must retain privileges for the good of all. 

“There is a public policy involved in this claim of privilege for this 
advisory opinion—the policy of open, frank discussion between subordinate 
and chief concerning administrative action. 


“When this Administrator came to make a decision on this $36,000,000 
contract, with intricate problems of accounting and balancing of interests, 
he needed advice as free from bias or pressure as possible. It was wisely 
put into writing instead of being left to misinterpretation but the pur- 
chaser, plaintiff here, was entitled to see only the final contracts, not the 
advisory opinion.” (Pages 945-946, emphasis added.) 


Court did not merely do lip service to this principle, for it concluded that 
ould not even require that the document be produced for examination 
he Court in order to determine if the Government assertion of privilege 
well-founded. After pointing out that the officers of the Court were qual- 
to appraise the question, it nevertheless concluded that: 


“ee 


It seems equally obvious that the very purpose of the privilege, 
the encouragement of open expression of opinion as to governmental policy 
is somewhat impaired by a requirement to submit the evidence even uni- 
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laterally. When the head of an agency claims privilege from discovery on 
the ground of public interest, which is recognized as a basis for the claim, 
it seems to us a judicial examination of the sought-for evidence itself 
should not be required without a much more definite showing of necessity 
than appears here. * * * To require it here would mean the creation of 
an absolute right for judicial examination and determination of all evi- 
dence whose discovery the executive deemed contrary to the public interest.” 
(Page 947.) 34 


The problem has another aspect, and it, too, involves a profound element 
of public interest, for it involves the decision-making process. In any organiza- 
tion, public or private, the authority to make binding decisions is entrusted 
to given individuals. The outside world has a right to rely upon and even 
demand that those individuals make and disclose those final decisions. By 
the same token they do not rely upon, and have no right to demand, the opinions 
or recommendations given by advisors and subordinates. All of this material, 
being preliminary in nature, is merged in the final decision. Moreover, in the 
case of Governmental operations the sovereign is bound by the actions and 
decisions of its authorized officials. Should it be exposed to added liability on 
the basis of preliminary decisions or opinions of officials who do not have the 
authority to make decisions or bind the sovereign? 


The problem also has interesting overtones in the field of political science. 
Does the public have a right to know more than the decision and the identity 
of the person who was responsible for making it? If this decision is known, 
and it is an unwise one, cannot the public, thereafter, use its ballot to remove 
the offending official? If he is not an elective official, cannot his removal be 
demanded anyhow? Why, then, does the public need the preliminary opinions 
and the identity of the persons who rendered them? 


It can be argued that this policy of protecting internal communications can 
lead to bureaucratic irresponsibility upon the part of subordinates. That danger 
is not a completely realistic one, for it is self-evident that the hapless Depart- 
ment head who is criticized for a bad decision will use his internal authority 
to rid himself of the advisor who gave incompetent advice. Conversely, the 
Department head who acts as a buffer from external pressures will be insured 
that his capable subordinates will continue to give forthright and uninhibited 
opinions. 

A Court of Appeals compared this administrative process of making deci- 
sions to the judicial process and stated: 


“It is true, as argued by appellees, that ‘judicial control over the evidence 
in a case cannot be abdicated to the caprice of executive officers’, United 
States v. Reynolds, 345 U. S. 1, 9, 10; 73 S. Ct. 528, 533; 97 L. Ed. 727; and 
that it is ‘the responsibility of all courts to see that no unauthorized exten- 


**Can it be said that the general public has a greater right to demand a document than 
does a litigant with a tangible and directly identifiable property interest (or the personal 
interest of an accused in a criminal case)? A similar question was asked about the public’s 
right vis-a-vis Congress. Supra note 15. 


It is noted, however, that the Courts will order the production of privileged records 
under the conditions set forth in Jencks v. United States, 353 U.S. 657 (1957), but the general 
public cannot fulfill those conditions. 
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sion or reduction of jurisdiction, direct or indirect, occurs in the federal 
system’, Baltimore Contractors v. Bodinger, 348 U. S. 176, 181; 75 S. Ct. 
249, 253; but it should be borne in mind that the Supreme Court has ex. 
plicitly said that, just as a judge cannot be subjected to scrutiny as to mental 
processes and his examination would be destructive of judicial responsibil. 
ity, so also the integrity of the administrative process must be equally 
respected; and that ‘it will bear repeating that although the administrative 
process has had a different development and pursues somewhat different 
ways from those of the courts, they are to be deemed collaborative instru. 
mentalities of justice and the appropriate independence of each should 
be respected by the other.’” (Citing United States v. Morgan, 313 U. §. 
409, 422.) 85 (Emphasis added.) 


In applying this rationale to a request of one litigant for internal reports, the 
Court concluded that: 


“The basis of our decision is, as has been shown heretofore, that the 
Commission, its General Counsel, and its representatives Rakow and Holden, 
were within their lawful rights in declining to produce the reports and 
intra-agency communications demanded ‘by the attorney for plaintiffs and 
by the district judge. In furnishing freely, as they did, the statements and 
communications to them by defendants and their attorneys, their cor. 
respondence with defendants and their attorneys, and the other data sup- 
plied, they performed all that the law required of them.” (Page 520.) 


It is apparent, therefore, that many critics of the Executive practice of 
safeguarding internal reports would not make the concession made by the Court. 
It is anomalous, however that the same individuals probably would be the first 
to oppose a request for the notes or draft opinions submitted by a law clerk 
to a judge, or a request for a report of a staff member to a committee of Congress. 


(2) Confidential Communications vis-a-vis Privileged Communications. 


One of the inherent difficulties in formulating rules for the release of 
various categories of information is the fact that clear lines of demarcation 
cannot be drawn between those categories. It has been shown in the earlier 
discussion that even litigants cannot always compel an opposing party or the 
Government to produce all documents in its possession. It is worthwhile, there- 
fore, to look to the courts for guidance and to observe the lines which they have 


drawn. The Court of Appeals for the District of Columbia made the following 
distinctions: 


“The first point here concerns the status of the documents involved; 
they are official possessions of the F.B.I. The Government repeatedly urges 
that they are confidential. Only in its brief here, and only in one sentence, 
does it claim they are privileged. There is a vast difference between con- 
fidential and privileged. Almost any communication, even an ordinary 
letter, may be confidential. Such a document may not relate to any matter 
of high public concern. But privileged means that the contents are of such 


°° Appeal of United States Securities & Exchange Commission, 226 F.2d 501, 519 (6th 
Cir. 1955). See footnote 16, Supra. 
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character that the law as a matter of public policy protects them against 
‘disclosure. A communication from a person to his banker may be confi- 
dential, but it is not privileged; certain of his communications to his doctor 
or his lawyer are not only confidential but also privileged; the law does not 
permit their disclosure even under subpoena by a court. So, too, with 
Government documents. Some are privileged, such, for example, as the 
President’s advices in the conduct of foreign affairs and some papers relat- 
ing to the internal security of the nation.” (Emphasis added.) 


After making this distinction, the Court disposed of a request for Govern- 
ment records and set forth the limitations on the release of confidential records: 


“... That the documents are merely confidential does not protect them 
against compulsory disclosure. Of course this does not mean such documents 
must be produced upon every demand; good cause for intrusion into con- 
fidential files and materiality and relevancy must be shown. The law in that 
area is well settled.” 3° (Emphasis added.) 


The reasons for safeguarding records—either on a confidential or privileged 
basis—were succinctly stated by the Supreme Court in Touhy v. Ragen, 340 U.S. 
462, 468 (1951): 


“When one considers the variety of information contained in the files of 
any government department and the possibilities of harm from unrestricted 
disclosure in court, the usefulness, indeed the necessity of centralizing de- 
termination as to whether subpoena duces tecum will be willingly obeyed 
or challenged is obvious.” (Emphasis added.) 


III. Secrion 161 OF THE REVISED STATUTES—WHITE ELEPHANT OR USEFUL BEAST 
OF BURDEN. 


An analysis of any discussion of the original provisions of this statute can- 
not help but conjure up the old fable of the three blind men who were asked 
to give their impression of an elephant. Like each blind man, the reader's im- 
pression will be influenced by the part he happens to touch. Accordingly, the 
characterizations of the statute cover the whole spectrum from a “housekeeping 
statute” to a “legislative recognition of an inherent executive power.”** In view 
of the general nature of the provisions of the statute and the indecisive nature 
of its legislative history, persuasive arguments can be made to support several 
divergent positions. However, it does appear that the “housekeeping” cliche is 
an oversimplification, which has created confusion and misunderstanding. 

What is the true scope and purpose of the original statute? Did it merely 
concern custodial and management functions of the Department head or did 
it concern a substantive authority to act in these areas? It appears that a more 
reasoned approach would not exclude either basis. 


A. The Narrow View. 


Even if this view is taken of the statute’s scope, it would appear, never- 
theless, that the Department head would be empowered to issue regulations 


**Communist Party v. Subversive Activities Control Board, 254 F.2d 314, 321 (D.C. Cir. 
1958). 


*T United States v. Reynolds, 345 U.S. 1, 6, n. 9 (1953). See also Yankwich, infra note 46 
at 30. 
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in the areas enumerated by the statute (i.e., personnel, property and records), 
However, he would have to rely upon other authority—either statutory or 
constitutional—to take substantive action. This is frequently the case. For 
example, a regulation which concerns the physical confinement of a military 
prisoner is published pursuant to the Secretary's authority to issue regulations 
under this statute.48 However, it certainly could not be said that the substantive 
authority to confine.a soldier is derived from this statute, for it is clear that 
such authority is derived from an independent statute (i.e., the Uniform Code of 
Military Justice). 


B. The Broad View. 


Under this approach, it is apparent that the statute is considered to provide 
a self-contained basis for substantive action. The only requirement is that the 
provisions not be “inconsistent with law.” (It is very significant to note that the 
regulations governing release of information which were issued pursuant to the 
original provisions of Section 161 of the Revised Statutes, were not inconsistent 
with any statute or with the Constitution.) 


In the Jencks case, the Supreme Court cited the regulations of the Attorney 
General which were issued pursuant to this same statute. The Court noted the 
need to protect the nation’s interests in this manner and stated: 


“This has been recognized in decisions of this court in civil causes where 
the Court has considered the statutory authority conferred upon the depart- 
ments of Government to adopt regulations not inconsistent with law for 
. . . use of the records, papers . . . appertaining to his department.” 
(Emphasis added.)*® 

However, it is to be noted that the source of authority for action taken 
under the statute (directly or indirectly) need not be the statute itself, for 
the Supreme Court in Reynolds v. United States, 345 U.S. 1, 6, said: 


“While claim of executive power to suppress documents is based more 
immediately upon R.S. § 161 (see supra, note 4) the roots go much deeper. 
It is said that R.S. § 161 is only a legislative recognition of an inherent ex- 
ecutive power which is protected in the constitutional system of separation 
of power.” (Emphasis added.)*° 


**1¢ does not follow that the use of the statute in this manner, as to some activities, 
means that the Department head cannot also exercise authority of a different character 
thereunder. (See discussion of broad view, infra.) It has been said without distinction that 
regulations issued in this manner have the force and effect of law. (Carter v. Forrestal, 175 
F.2d, 364 (D.C. Cir. 1949). 

® Jencks v. United States, 353 U.S. 657, 670 (1957). Certainly this language did not indi- 
cate that the Supreme Court viewed the statute as a mere housekeeping authority. (The case 
was decided against the Government but not upon the question of the authority to issue 
regulations under this statute.) This case is not an isolated one. The Supreme Court 
expressed similar views in the old landmark decision of Boske v. Commingore, 177 U.S. 459 
(1900). For a compilation of cases on this subject, see Executive Privilege and the Release 
of Military Records, supra note 26. 

*° This language appeared in footnote 9. Although the second sentence might represent 
a comment upon the Government's brief, the first sentence appears to represent a conclusion 
of the Court. This language is very important in view of the amendment, for now it is clear 
that it will not impair the inherent and continuing authority of the Executive Power to issue 
directives to safeguard information which is considered in need of protection to insure the faith- 
ful execution of the laws under Article Il, Section 3 of the Constitution. See also 11, Moss 
Committee Hearings, pp. 2551, 2564, 2565. 
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The Court of Claims in a recent decision involving the dismissal of an em- 
ployee, made this observation: 

“With respect to the War Department Regulation No. 60 issued pursuant 
to Revised Statutes, section 161, the majority of this court held that the 
regulations issued under that statute were merely housekeeping regulations 
promulgated for the guidance of the officers and agents in the Government 
departments, and that the violation of discharge procedures contained in 
such regulations gave no enforceable rights.” (Emphasis added.)*! 


The Court then discussed the decision of the Supreme Court in Service v. 
Dulles, 354 U.S. 363 (1957) and stated that it had erred in its “housekeeping” 
conception. It concluded that the regulations were binding upon the Army and 
upon the Government. 

Certainly these cases indicate that the Executive Departments had used the 
statute properly for many years and had not extended a “housekeeping law” 
beyond its intended scope in the field of release of information. Can it be said 
that Congress intended to confer upon the department heads a wider authority 
over personnel than it did over records? Such a unique and far-reaching dis- 
tinction would not be easily supported on the basis of the statute’s language or 
its legislative history.** 


IV. Is A Pusitic Recorp PuBLic? 


It is difficult to ascertain the basis for the claim of a virtually unlimited 
right of the public to know. It is believed that it may stem from a misunderstand- 
ing of a “public record.”*8 The fact that a document is a Government record 
does not mean that it is in the public domain and that every member of the 
public should have access to it. In general, his right to see it is subject to the 
same reasonable limitations as are imposed upon the use of public property. In 
either case the right is a relative one. A citizen may use a public park or the 
sports equipment which is provided. However, he cannot demand the use of a 
publicly-owned grading machine. The result is not changed if he desires to use 
it in the public park rather than upon a personal project on his own property. 
If this analogy—and admittedly it is an over-simplified one—is applied to the use 
of public records, it is found that the public again has access to vast amounts of 
material. However, its access to other material is limited. A war plan prepared 
by the Defense Department is a Government-owned record, but should a private 


citizen be permitted access to it for no other reason than the fact that it is a pub- 
lie-record? 


The advocates of the right to know concept meet such a question by dis- 
tinguishing between the public’s right to defense information and to non-defense 
information. This is a distinction, but what is its basis in law or in logic? We 








“Helen I. Watson v. United States, Ct. of Claims No. 49895, decided 4 June 1958. Here 
then we have a court coming to grips, perhaps for the first time, with the “good housekeeping” 
label. 

**On the related question as to whether the Executive Branch had an authority to make 
regulations which was independent of the Statute, see United States v. Reynolds, supra note 37. 

** For example, see definition of government “records” in 44 USC 366 (57 Stat. 380). For 


the purposes of this Act the term generally covers all documents made or received by any 
agency of the United States. 
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have seen in this article that the drafters of the Constitution, and even our pres. 
ent Congress, recognized that non-defense information must be protected. Of 
course, experienced members of the Executive Branch do, and so do the Courts, 


In one case, a Court of Appeals approved the action of an agency in withholding 
a report, and stated: 


“Mr. Justice Clark, when Attorney General, stated in his Manual on the 
Administrative Procedure Act that the great mass of material relating to 
the internal operations of a governmental agency is not a matter of official 
record nor are intra-agency reports of investigations such, reflecting as they 
do research and analysis preliminary to official action; and that in view of 
their nature they must commonly be kept confidential.”” Cited in Jn re Ap. 
peal of U.S. Securities & Exchange Commission, 226 F.2d 501, 519, (6th Cir, 
1955). (Emphasis added.) 


It is to be noted that Justice Clark concludes that documents prepared by 
public officials in the course of their official duties are not necessarily “official 
records.” Be that as it may, the courts have refused time and again (as in the 
Securities & Exchange Commission case, supra)** to compel disclosure of records 
even though they are so-called official or public records. In other instances—such 
as the Jencks case—the Court compelled the production of safeguarded records, 
However, in each case the requesting party had to establish that a specific docu- 
ment had a direct and pertinent relationship to an issue before the court—usually 
a property right or a right to defend himself against criminal charges. 

It appears to the writer that, implicit in these requirements which the Court 
imposes upon actual litigants is the conclusion that every member of the public 
does not have a right of access to every Government record. The same conclu- 
sion is implicit in every statute passed by Congress which prohibits release of ‘cer- 
tain types of records (e.g., income tax returns, trade secrets, and the like.) Are 
not these statutes express legislative determinations that the public interest does 
not permit public access to certain Government records? 

It is self-evident, therefore, that each Department head has the right and 
duty not only to protect many types of records which Congress has specifically 
designated for protection,*® but also others which have not been. In the past, 
Section 161 of the Revised Statutes was used, properly, as a procedural device 
to insure that protection to both categories. Justice Reed, in the case of Touhy 
v. Ragen, supra, considered the device to be useful and necessary in the courts. 
It is erminently reasonable to conclude that similar procedures are even more 
useful and necessary to regular requests which are made outside of court. 


The author realized that as a member of the Executive Branch (albeit asa 
career official) his bureaucratic conclusions would not be viewed as unbiased. 
Accordingly, he sought to find an individual whose writings would be accepted 
as objective. Fortunately, his attention was directed to a learned and incisive 
discussion by Judge Leon Yankwich at a conference held at Marquette Univer- 
sity in March 1956 on the subject of ‘Problems of Communication in a Plural- 

** Supra note 39. 


“It should be remembered, however, that if Congress withdrew its designation, the 


President would have a duty under the Constitution to decide if he should protect the in- 
formation; Supra note 7, 40. 
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istic Society.” The remarks of this distinguished jurist would give slight comfort 
to the official who arbitrarily withheld information from the public; however, 
he concluded that: 


“Grant that: ‘Public business is the public’s business;’ that the right to 
free flow of information about such business is a right of which each public 
official is a trustee and that the right to refuse disclosure if carried to the 
extreme may breed tyranny. Nevertheless, on the federal level, it has Con- 

essional sanction not only in the section cited (5 USCA, § 22) but in others, 
which justify refusal of information even to other agencies, ‘. . . when com- 
pliance will be injurious to the public interest.’ 


“Frankly, J see no reason why the right of access should be made absolute 
in all cases, without restrictions. Even the great guarantees of the First 
Amendment,—including the Freedom of the Press,—are not absolute and 
uncontrollable. And so long as the refusal to grant access to interested per- 
sons, including the public, is reviewable by courts against abuse, I cannot 
see why the government cannot make access dependent upon the wise dis- 
cretion of the responsible heads of the government. 

“At times, newspapers insist that all preliminary steps in an administra- 
tive, executive or legislative matter be thrown open to the public. This 
would not always work in the public interest. * * * In my view, only docu 
ments which present ultimate action should be open to the public. Those 
which are only part of the preliminary steps by which the conclusion is 
reached should become public only in the discretion of the particular agency, 
subject to judicial review in proper cases.”” (Emphasis added.)*® 


CONCLUSIONS 
It is believed that the following conclusions can be drawn on this subject: 


1. The drafters of the Constitution imposed at least one express limitation 
upon the public’s right to know. 

2. Moreover this authority which was granted to withhold information from 
the Journal was not limited to military and state secrets. 

3. It appears that the considerations outlined by Franklin and the other 
drafters of the Constitution (which concerned the safeguarding of the minutes 
of the Convention) are as applicable to the operations of the Executive Branch 
as they are to the Legislative Branch. Certainly they did not intend a double 
standard which would protect their own work notes and exchanges of views, but 
would deny this protection to the officials of the Executive Branch (or the 
Congress) who would operate under the Constitution created by them. 


4. Congress has also limited the public’s right to know in the following 
respects: 
a. In connection with release of information of its own activities, and 


b. By passing statutes which limit the disclosure of the contents of cer- 
tain records to interested persons and agencies. 


**Yankwich, Legal Implications of, and Barriers To, the Right to Know, 40 Marg L. Rev. 
3 (1956). 
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5. The courts require a litigant to establish that information is materia] 
and relevant to the issues before the Government is required to produce a record. 
Even then the court might hold that a sufficient showing was not made. Accord. 
ingly, it does not appear that a member of the general public can have a greater 
right. 

6. For many years, the original provisions of Section 161 of the Revised 
Statutes were used by the Executive Branch in a manner which the courts found 
to be consistent with the statute’s purpose. 

7. The amendment of the Statute will leave intact the inherent constitu. 
tional power which is possessed by the Executive Branch.*7 


*7Sce statement of the President. supra Note 7. Cf. conclusion in Mitchell, supra note 
2 at 20K. 
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GOVERNMENT OPERATIONS AND THE PUBLIC'S 
RIGHT TO KNOW 


J. R. Wicerns * 


The United States Constitution and the government which it summoned 
into being were shaped by the great liberating forces of a period in human 
history most distinguished by sweeping gains in human rights, and by the 
broadest acceptance of the idea that man is a rational creature, entitled to 
know about his own governance and to have a voice in it. 

The spirit of this period, running through the Eighteenth and into the 
Nineteenth Century, is reflected im this paragraph by John Stuart Mill: 


“As between one form of popular government and another, the ad- 
vantage . . . lies with that which most widely diffuses the exercise of 
public functions; on the one hand by excluding fewest from suffrage; 
on the other, by opening to all classes of private citizens, so far as is con- 
sistent with other equally important objects, the widest participation in 
the details of judicial and administrative business; as by jury trial, ad- 
mission to municipal offices, and above all by the utmost possible pub- 
licity and liberty of discussion, whereby not merely a few individuals in 
succession, but the whole public, are made to a certain extent participants 


in the government and sharers in the instruction and mental exercise 
derivable from it.” 


One by one the great edifices of restraint and restriction upon the ac- 
quisition of knowledge, erected by Henry VIII, had been dismantled. In the 
English speaking world, the people gained, one by one, those rights indispens- 
able to the participation of the citizen in the enterprise of government. Li- 
censing was abolished. The doors of legislative assemblies were opened to 
the public. Court proceedings were made public. The menace of trials for 
seditious libel was diminished by the precedent of the Zenger case in America 
and the Fox Libel Act in England. 


It was as though there had gone echoing down through the decades John 
Milton’s great question, propounded in 1644: 


“What a collusion is this, when as we are exhorted by the wise man 
to use diligence, to seek for wisdom as for hidden treasures early and late, 
that another order shall enjoin us to know nothing but by statute?” 


By words and deeds the liberal statesmen of the Eighteenth Century En- 
lightenment had answered the question. 


Citizens, in the view of prevailing opinion by the middle of the Eighteenth 
Century, not only had a right to access to information about their government, 
but a duty to acquire it. The view expressed in the London Magazine of 1747, 
was representative of contemporary liberal thought: 


“Every subject not only has the right, but is duty bound, to inquire 
into the public measures pursued; because by such an enquiry, he may 


*Vice President and Executive Editor, The Washington Post and Times Herald. For 
biographical sketch see p. vi. 
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discover that some of the public measures tend toward overturning the 
liberties of his country; and by making such discovery in time and act. 
ing strenuously, according to his station, against them, he may disappoint 
their effect. This enquiry ought always to be made with deference to our 


superiors in power but it ought to be made with freedom and even with 
jealousy.” 


Well into the Nineteenth Century it was the sense of public men that 


the right to know and the right to participate in government went hand in 
hand. As Lord Macaulay put it: 


“It is quite natural that a government which withholds political 
privileges from the commonalty should withhold also political informa- 
tion. But nothing can be more irrational than to give power, and not 


to give the knowledge without which there is the greatest risk that power 
will be abused.” } 


These ideas were shared by the Americans who framed the Constitution 
and by those who administered the government in the earliest decades of its 
history. A few quotations will suffice to show how universal was the belief that 
citizens must have information about their government. 


“My own opinion is that government should by all means in their 
power deal out the material information to the public in order that it 
may be reflected back on themselves in the various forms in which public 
ingenuity may throw it.” 2 

“Knowledge will forever govern ignorance. And a people who mean 
to be their own governors, must arm themselves with the power knowledge 
gives. A popular government without popular information or the means 
of acquiring it, is but a prologue to a farce or a tragedy, or perhaps both.” $ 

“To the people every department of the Government and every indi- 
vidual in each are responsible, and the more full their information the 
better they can judge the wisdom of the policy pursued and the conduct of 
each in regard to it.” 4 

“In proportion as the structure of government gives force to public 
opinion it is essential that public opinion should be enlightened.” 5 

“To cover with the veil of secrecy the common routine of business is 


an abomination in the eyes of every intelligent man and every friend of 
his country.” ® 


It would have been a monstrous and unnatural thing indeed if such men 
in such an age had shaped a new government, otherwise hailed for its liberal 
innovations throughout the world, so as to confer upon it the unlimited, dis- 
cretionary, unreviewable, non-justiciable right to withhold from citizens any- 
thing that the government chose to suppress. 


14 MACAULAY, THE History OF ENGLAND 347 (1850-61). 

*19 JEFFERSON, WritiNnGs 121 (1903). 

* PADOVER, THE CompLeTte Mapison 337 (1953). 

*Seventh Annual Message of President James Monroe. 

® George Washington's Farewell Address. 

* Statement of Patrick Henry, 3 E.tiot, Desates 170 (1787); quoted in Reynolds v. United 
States, 192 F.2d 987, 995 (3d Cir. 1951). 
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That they did not so intend is evident in their own views, in the language 
of the First Amendment, and in the construction that has been placed upon 
that Amendment by the courts. 


Harold Cross, in The People’s Right To Know, has cited many of these 
opinions, indicating how clearly the courts have understood the intent of those 
who shaped the American government. Notable among them is this United 
States Supreme Court opinion: 


“... it goes to the heart of the natural right of the members of an organized 
society, united for their common good, to impart and acquire information 
about their common interests.” * 


As Thomas Cooley, the great American law writer, has pointed out, the 
purpose of the framers of the First Amendment was to prevent “any action of 
government by means of which it might prevent such a free and general discus- 
sion of public matters as is essential to prepare the people for an intelligent exer- 
cise of their rights as citizens.” 8 


DETERIORATING RIGHT OF ACCESS 


Notwithstanding these great beginnings in the Eighteenth Century, and in 
spite of the opinions of the courts, in almost every instance that the opportunity 
to pass upon these issues has presented itself, there has been a practical deteri- 
oration in the right of the public to have access to information about their own 
government, and most notably in the case of the Executive Branch of the Fed- 
eral Government. 

This has been due to the increasing responsibilities entrusted to govern- 
ment, to the impact of two world wars and a period of cold war, to the transfer 
of quasi-judicial and legislative functions to executive agencies, and to a dimin- 
ishing faith in the ability of the people to use information wisely. 

Numberless examples of withheld information illustrate how far we have 
come from the concept of the philosophers of the Enlightenment, how great a 
distance we have travelled from the fundamental faith of the early founders. 
We have allowed to prevail an enormous area of secrecy sustained by nothing 
but the mere assertion of executive right, the failure of Congress to assert its 
prerogatives, the unwillingness of the public to use political weapons at hand 
for the purpose of compelling a closer conformity to the ideas of open conduct 
in which our government was conceived. 


It is not possible to reconcile with our earlier principles withholding of 
information such as that involved in these representative examples: 

The United States Treasury Department for years declined to release the 
names of applicants for bank charters. 

The Office of Price Administration, for years, operated under rules prevent- 
ing the release of names of persons who had exceeded price ceilings. 

The United States Treasury acknowledged only in 1953 that tax com- 


promises and abatements ought to be made public but legislation putting this 
principle into effect has been long delayed. 


*Grosjean v. American Press Co., 297 U.S. 233 (1936). 
*2 CooLey, CONSTITUTIONAL LIMITATION 885-86 (8th ed. 1927). 
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For years after the inauguration of the Agricultural Adjustment program 
in 1933, the names of the recipients of Federal payments were kept secret. 

Names of persons getting drought aid were kept secret under Department 
of Agriculture regulations until December 1953 when new regulations were 
adopted. 


For years the names of persons getting Agricultural Stabilization and Con. 
servation Service loans were secret. 

Information on loans by the Reconstruction Finance Corporation were 
secret until the disclosures in Congressional investigations in 1950-51, after which 
a “goldfish bowl” policy was announced. 

For three years the Public Housing Administration refused to give out the 
names of its employees. 


Proceedings of numberless advisory committees, on the recommendation of 
which executive departments frequently make the most important policy deci- 
sions, are concealed from the public and the views and votes of individual mem. 
bers suppressed. 


Applications for tax exempt status were concealed by the United States 
Treasury until amendments adopted in 1957 compelled disclosure. 

The Civil Service Commission, until recently, refused to make public the 
names of candidates eligible for appointment to local postmasterships. 


The Treasury Department only recently agreed to abandon a policy of keep- 
ing secret the administrative settlement of fines, penalties, and forfeitures for 
import law violations. 

The Federal National Mortgage Association withheld changes in mortgage 
purchase prices until a recent change in policy. 


The Panama Canal administration withheld the names of Congressional 
personnel who had traveled without charge on its shipping line. 

The Civil Service Commission withheld statistical breakdowns of Federal 
dismissals under the loyalty program. 


* * * 7. of * 


These examples are representative of the concealment by which the day-to- 
day routine operations of the Federal Government have been put beyond public 
examination and appraisal. Some commotion has been made about these cases, 
but like the visible portions of icebergs they are only indicative of the great 
mass of information to which the public is being denied access on the mere 
say-so of subordinate personnel. For every case that comes to public attention 
there are hundreds more where the inquiring citizen has meekly accepted the 
negative of a government agent. Moreover, a citizenry that is frequently rebuffed 
gradually is made to understand that the business of the government is not its 
business, and questions that ought to be asked, and answered, never get asked 
at all as government succeeds in making it plain that there are whole areas of 
its operations where the presence of the inquiring citizen is unwelcome. 

The Defense Establishment and related establishments traditionally have 
been marked by greater secrecy than other Federal agencies. Experience with 
censorship in two world wars and in the cold war period has greatly accelerated 
the normal disposition of military personnel to withhold information. The 
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defense operations have come to involve some two-thirds of the Federal expen- 
ditures and two-thirds of all Federal personnel. Secrecy in so large a part of 
government operations has enormous consequences on policy. Here is a Federal 
endeavor on which the survival of the nation ultimately may depend. Its 
expenditures are so great that its efficiency and economical operation is of the 
greatest concern to every citizen. 

The quarrel here is over the degree of secrecy allowable in a democratically 
governed country. That some secrecy in the conduct of defense preparation and 
planning must be exercised is widely conceded. It is important that govern- 
ment wisely decide how much is necessary and how that necessary secrecy is to 
be administered. 


The House Committee on Government Operations, through the Subcom- 
mittee on Government Information, in its extensive examination of the Defense 
Establishment policies certainly disclosed that secrecy has been pushed very far. 


It turned up such ludicrous examples of secrecy as these: 


(1) The suppression of a list of military installations which sell pack- 
aged liquor to servicemen.® 

(2) Classification of a report on the use of shark repellents, in which 
were detailed 69 cases of shark attacks, 55 between 1907 and 1940.1° 

(3) Description of a bow and arrow was classified during the war and 
kept classified “confidential” until after hearings in 1958.1} 

(4) The Office of Security Review, in the Defense Establishment, 
solemnly reviewed for security clearance a review of a Civil War book 
entitled Destruction and Reconstruction, written by a Confederate Army 
General and first published in 1879.1? 


Other examples of ridiculous application of Executive Order 10290 and 
10501 13 might be cited, but of far greater seriousness has been a progressive 
diminution of the flow of information to Congress and to the country, about the 
operation of the Defense Establishment. 

Arthur Smithies has discussed the dilemma of security and safety, in these 
words: 


“There is one perplexing dilemma connected with the defense budget 
... The provision of the information needed for an adequate Congressional 
or public appraisal of the budget necessarily increases the information avail- 
able to the enemy. Is the Congress, except for a privileged few of its mem- 
bers, to be kept in ignorance on security grounds? Or is the enemy to be 
fully informed for the sake of the effective working of our political system? 
Obviously neither of these extreme views is acceptable, and a compromise 
between them is needed. ... There is considerable likelihood, however, 
that the Congress may be less well informed than the enemy.” 14 


* H.R. Rep. No. 1884, 85th Cong., 2d Sess. 5 (1958). 

10 Td. at 125. 

Jd. at 10. 

187d. at 45. 
an = — Order No. 10290, 16 Fed. Reg. 9795 (1951), Exec. order No. 10501, 18 Fed. Reg. 

(1953). 

*Smithies, The Budgetary Process in the United States, Committee on Economic Develop- 
ment report, p. 276. 








172 


EXECUTIVE PRIVILEGE 


One witness after another before the Moss Committee agreed that there 


had been a vast over-classification and a lagging program of declassification, 


Charles A. Coolidge, Chairman of the Coolidge Committee which studied 


classification problems for the Defense Establishment, on March 11 and 12, told 
the Moss Committee: 


“I think it fair to say that we have corroborated what your committee 
has felt, and that is there is too much information being withheld. 


“ee 


. we found that the classification system, particularly confidential, 
was used for matters that appeared to us to be administrative and not to 
have a national security aspect. 


“We found, my recollection is, nobody in the Department of Defense 
that doesn’t agree that there is overclassification.” 15 


Retired Admiral William Fechteler, a member of the Coolidge Committee, 


stated: 


“I would say that practically every one of the people with whom we 
conferred agreed that there was a bad problem, and from my own personal 
knowledge, having been on duty in the Pentagon for several years, I con- 
sidered that there was overclassification, and there are instances where 
documents are classified that probably shouldn’t have been classified at 
all.” 1¢ 


Lt. Gen. John E. Hull testified: 


“There is no question in my mind, and I don’t think there is a question 
in anybody’s mind who has been in this game that there is quite a bit of 
overclassification. It is a problem.” 17 


The withholding of information by Defense Establishment agencies has not 


been confined to matter classified under Executive Order 10501 providing for 
the retention of matter the release of which would prejudice national security. 


In its report of June 6, 1958, the Moss Committee concluded: 


“The Department of Defense has staked out an exclusive proprietary 
claim to every bit of public information in its possession. Under a direc- 
tive of March 22, 1957, the areas of administrative information to be with- 
held are unlimited. There is virtually no information which a member of 
the public or the press can expect to obtain as a matter of course.... The 
withholding of non-security information about day to day operations of the 
Department of Defense has been carried to an extreme degree, beyond any 
authority traceable to law or to the Constitution.” 8 


Non-GOVERNMENTAL SECRECY 


It is not only information in the possession of the Government that has 


been affected by legislation and by the acts of the Executive. The Atomic Energy 





16 H.R. Rept. No. 1884, 85th Cong., 2d Sess. 100 (1958). 
1¢ Jd. at 100. 
17 Jd. at 100. 
187d. at 157. 
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Act }® created, for the first time in American history, areas of restricted infor- 
mation outside the custody of government, the possession of which rendered 
the individual citizen subject to punishment. Other programs have interfered 
with the exchange of scientific information of all kinds, between American sicen- 
tists and foreign scientists. The extension of Defense Establishment regulations 
to military suppliers has brought vast areas of private industry within the pur- 
view of security officers. Contracts with colleges and universities under which 
classified work is undertaken have extended the influence of secrecy precautions 
to college laboratories and facilities. 


The whole vast complex of devices utilized in the suppression and with- 
holding of information not only threatens the normal processes of public enlight- 
enment upon which the democratic process depends, but, as the testimony of 
many scientists has divulged, it also threatens scientific progress and even the 
military security that depends upon that progress and in the name of which the 
secrecy was invoked in the first place. 

Here is what some of them have had to say: 


Dr. M. Stanley Livingston, Professor of Physics, Massachusetts Institute of 
Technology: zi 


“To me it seems essential that the present system of information security 
be revised if our country is to achieve that long-range strength in scientific 
and technical productivity required for survival in a modern world. 

“I don’t mean to be facetious, but I really feel that there is a possi- 
bility that if we had no security restrictions whatsoever, we might be further 
ahead of potential enemies today than we are at the present. I have con- 
sidered this at some length. I think it is entirely possible from the balance 


of risks and the speed of development point of view that it might be possible 
that zero security might have led to more progress.” 


Lloyd V. Berkner, President of Associated Universities: 


“By 1945 the United States held unquestioned technological supremacy 
in both civil and military development. ... Since that time we have steadily 
lost ground relative to our competitors until now there is serious question 
whether the United States actually retains leadership in certain critically 
important fields of military technology. That this is so, in my opinion, 
lies not so much in the faster progress of other nations as in the slowing 
down of our own technological achievement. In my opinion, an important 
aspect of this loss of supremacy in certain vital fields of technology stems 
from our present widespread practice of technological secrecy, consequent 
clearance and security practices, compartmentalization of science and tech- 
nology and restrictive practices exercised over science and scientists.” 


Dr. Elmer Hutchisson, Case Institute of Technology: 


“In a democracy, the best safeguard against mediocrity is public criti- 
cism. If government-sponsored research work is kept secret and is not put 
into public competition with free knowledge, the work is very likely to 
suffer and public funds will be very ineffectively used. It is only natural 


** Atomic Energy Act of 1954, 68 Stat. 919 (1954), 42 U.S.C. § 2011 (Supp. V, 1952). 
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' that if the stamp of secrecy is freely used, it may be used to cover up medi- 
ocrity, inefficiency, complacency and even complete incompetency.” 


Dr. Harold C. Urey, University of Chicago: 


“. . . we should recognize that all scientific and engineering knowledge 
can .be learned by others without our help in any way. ... Secrets about 
such things will always be lost completely in time, and in the technically 
advanced countries this time is short. ... We recognized that maximum 
secrecy is not the optimum way to promote security.” 


Dr. Edward Teller: 


“It would seem to me that henceforth it is less important to keep our 
secrets and more important to produce additional knowledge and addi- 
tional technical tools. Our security lies in speed; our allies could be most 
helpful in our efforts to attain it.” 


Dr. Chauncey D. Leake, National Academy of Science: 


“Before this bureaucratically imposed secrecy destroys what it purports 
to preserve, would we not be wise to reconsider it as a national policy, and 
try instead to restore science to its traditional free, open and democratic 


state, so that scientists may really help to protect and to extend those free- 
doms which we profess to cherish? 


Dr. V. Lawrence Persegian, Dean of Engineering at Rensselaer Polytechnic 
Institute: 


“The government's heavy secrecy control has discouraged thousands of 
top scientists in American colleges from adding their talents to solve the 
key problems of the guided missile, satellite, atomic energy and other major 
technical projects.” 


° 7 a . + 


Access to information in the executive agencies of government, it is per- 
fectly clear, is obstructed by many barriers. The legal right of citizens to compel 
disclosure in the federal government lags far behind that right as it has been 


stated by legislatures and acknowledged by state courts, where state government 
agencies are concerned. 


“The dismaying, bewildering fact is that in the absence of a general 
or specific act of Congress creating a clear right to inspect—and such acts 
are not numerous—there is no enforceable legal right in public or press to 
inspect any federal non-judicial record.” 2° 


The barriers to access consist of: 


(1) More than 60 specific acts of Congress which deny inspection of or 
restrict or prohibit access to particular records or proceedings. 

(2) Title 18, United States Code, section 1905, which is captioned 
“Disclosure of Confidential Information Generally” and provides for con- 
fidentiality for wide areas of information. 

(3) Sections of numerous other acts of Congress relating to individual 
executive departments. 





*° Cross, THE PEOPLE’s RIGHT TO KNow 197 (1953). 





law 





EXECUTIVE PRIVILEGE 175 


(4) Title 5, United States Code, Section 1002, the Administrative Pro- 
cedure Act. 

(5) Title 5, United States Code 22, the house-keeping statutes, author- 
izing heads of departments to have custody of files and papers which, by 
construction, has been made the basis for withholding information. 

(6) Executive Order 10501 governing the classification of military 
information. 

“The condition of the law, so far as declared now, is that, in the absence 
of general or specific acts of Congress affirmatively creating clear, manda- 
torily required rights to inspect—and such acts, relatively, are not numerous 
—there is no enforcible legal right to inspect any Federal non-judicial record. 
(U. S. ex rel. Stowell v. Deming et al., 19 F.2d 697, App. D.C. 1927; cert. den. 
275, U.S. 531, 1937; and quotations therefrom).” 21 


The situation was improved by the passage of Public Law 85-619. This 
law amends 5 U.S.C. § 22,22 which provides: 

“The head of each department is authorized to prescribe regulations not 
inconsistent with law, for the government of his department, the conduct of its 
oficers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers and property appertaining 
to it.” 

No statute has been more frequently cited as the justification for refusal 
to disclose information. The statute was passed in 1789, by the same Congress 
that approved the Bill of Rights, and it is simply inconceivable that such a body 
could have intended to confer upon federal employees such a sweeping authority 
for non-disclosure as it is now claimed that this measure provides. For decades 
it was accepted as a house-keeping statute only. Then in 1877, when Talcott 
Williams of the San Francisco Chronicle asked to see a list of federal job nom- 
inees, he was denied the information on the basis of this statute. 


The law added this single sentence to 5 U.S.C. § 22: “This section does not 
authorize withholding information from the public or limiting the availability 
of records to the public.” 28 


The amendment of this law leaves intact the control of department heads 
over their subordinates, in the custody and keeping of papers, but 5 U.S.C. § 22 
could no longer be used on the mere say-so of the meanest federal functionary 
as authority for the withholding of information. 


Dr. Harold Cross thinks it largely due to the broad, unlimited and ill-defined 

asserted under 5 U.S.C. 22 that there is not a single recorded case in which 

a citizen has been able to establish a legal right to inspect a federal non-judicial 

record (aside from cases involving production of information as evidence in 
litigation). 

Amendments to 5 U.S.C. § 1002, the Administrative Procedures Act,?* also 


have been proposed, so as to open to citizens (and not to litigants and counsel 
only) matters not now available to the public. 


™ Testimony of Harold Cross, Hearing Before The Subcommittee on Constitutional Rights 
of the Senate Judiciary Committee on S. 921, 85th Cong., 2d Sess., pt. 2, at 649. 

* Rev. Stat. § 161 (1875), 5 U.S.C. §22 (1952). 

* Public Law 85-619, 85th Cong., 72 Stat. 547 (1958). 

* Administrative Procedure Act, 60 Stat. 237 (1946), 5 U.S.C. § 1002 (1952). 
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All ten federal departments resisted the amendment of 5 U.S.C. § 22 and 
sought to preserve the construction of the Act as a sweeping, undefined, absolute 
barrier to legally enforceable inspection of public proceedings and records. 


Barriers to access as high as mountain ranges remain, even though 5 U.S.C. 
§ 22 has been amended. If it is restored to its initial purpose and scope, how. 
ever, the posture of the statutes will be similar to that which exists in some 
other countries, where there is either an implied or express constitutional assur. 
ance of right of access, limited only by specific statutory exemptions and excly. 
sions. 

Sweden is one country that has an express constitutional provision, with 
arrangement for specific, narrowly defined statutory exceptions. It provides: 
“To further the free interchange of opinion and general enlightenment every 
Swedish citizen shall have free access to official documents in the manner speci- 
fied below. This right shall be subject only to such restrictions as are required 
out of consideration for the security of the realm and its relations with foreign 
powers, or in connection with official activities for inspection, control or other 
supervision, or for the prevention and prosecution of crime or to protect the 
legitimate economic interests of the State, communities and individuals, or out 
of consideration for the maintenance of privacy, security of person, decency 
and morality. The specific cases in which official documents are to be kept 
secret, according to the aforementioned principles, shall be closely defined in a 
special statute enacted jointly by the King and the Parliament.” 25 

A notable aspect of the Swedish system is that citizens have access to admin- 
istrative courts which rule as to whether or not, in specific cases, administrative 
agencies have improperly withheld information. Other interesting character. 
istics of the Swedish system are: 


“The citizen who wants to see a document is not obliged to give any 
reasons or to say for what purpose he wants it. Nor has he to show that 
he has a legal interest in seeing a document. His right should not be con- 
founded with the right of ‘parties’... 

“... authorities are under observation riot only after a decision is taken 
but also at the preparatory stage.” 2¢ 


The number of cases brought under the Swedish system has not been great. 
Press appeals have been notably few, as Nils Herlitz points out, because “They 
want as a rule to see the documents immediately.” Courts in the United States, 
also, no doubt, would be too slow to serve the purposes of the daily press, in 
many cases, but, as seems to be the case in Sweden, the fact that disputes over 
access are justiciable seems to keep down the cases of withholding of information. 


THE CONSTITUTIONAL QUESTION 


The theory that the United States Constitution expressly by the First 
Amendment, and implicitly as a charter of a self-governing society, assures the 
right of citizens to information seems often to live in restless contradiction with 
theories often advanced by the executive departments that there is an absolute, 
unilateral, discretionary, unreviewable and non-justiciable power of executive 


** Herlitz, Publicity of Official Documents in Sweden, Pustic Law 50 (1958). 
** Id. at 54-56. 
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agencies to withhold from Congress, the Courts or the public anything they 
choose not to disclose. 


It is true that the United States Supreme Court never has compelled the 
Chief Executive to disclose matter which he, in the public interest, felt com- 
led to conceal. It is also true that the United States Supreme Court never has 
ssed upon the matter at all, and that it has in many opinions acknowledged 
that each branch of the government after all, is bound by the intent of the 
Constitution. 

This is not to say that there are no circumstances in which the President 
may, under the Constitution, withhold information. It is rather to assert that 
many of the precedents for such non-disclosure illuminate some of the specific 
circumstances under which Chief Executives have withheld information for 
stated cause, to the satisfaction of Congress or the Courts. The very pains they 
have taken to explain the exceptional circumstances governing their refusal are 
themselves eloquent testimony to the generally acknowledged right to know from 
which, for stated reasons, they have departed. 

It is quite true that under Marbury v. Madison,?7 no mandamus to compel 
the Chief Executive to perform his constitutional function is ever likely to run. 
It is surely unlikely that any Congress would use the impeachment power against 
a President for reasoned withholding of information in the public interest. 
Neither of these premises argues against the existence, by express guaranty and 
powers inherent in a self-governing society, of the public’s general right to infor- 
mation about the executive establishment’s operations. This right, like many 
rights, is not unlimited, when it is inconsistent with other constitutional rights. 
What these limiting ‘other rights’ are is apparent in some of the examples of 
presidential discretion that have been put forward to support the doctrine that 
would turn the Constitution upside down and make it state that citizens have 
no right to information except when the executive departments wish to give 
it to them. 

There have been a great many comments on the legal and constitutional 
aspects of this proposition, by lawyers and courts more competent than laymen 
to deal with such issues. Some of the most interesting of these include the 
following: 


Vice President Richard M. Nixon (then Representative): 


“I am going to address myself to a second issue which is very important. 
The point has been made that the President of the United States has issued 
an order that none of this information can be released and that therefore 
the Congress has no right to question the judgment of the President. I say 
that that proposition cannot stand from a constitutional standpoint or on 
the basis of the merits for this very good reason, that would mean that the 
President could have arbitrarily issued an Executive Order in the Myers 28 
case, the Teapot Dome ?® case, or in any other case denying the Congress 
information it needed to conduct an investigation of the executive depart- 
ment and the Congress would have no right to question his decision.” *® 


**] Cranch (5 U.S.) 137 (1803). 

** Myers v. United States, 272 U.S. 52 (1926). 
* McGrain v. Daugherty, 273 U.S. 135 (1927). 
*°94 Conc. Rec. 4783 (1948). 
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The merits of this particular dispute aside, and many authorities believe 
that there was particular and specific sanction for the President's withholding, 
what is pertinent in the then Congressman’s remarks is the denial of broad, 
unreviewable presidential discretion. 

The United States Supreme Court has not handed down any decisions 
directly to this point. In a study entitled, “Js a Congressional Committee Entitled 
to Demand and Receive Information and Papers from the President and the 
Heads of Departments Which They Deem Confidential in the Public Interest,” 31 
laid before the House Committee on Government Operations in 1957, by the 
Department of Justice, there is this frank statement of the situation in the 
highest Court: 


“None of the foregoing cases involved the refusal by a head of a depart. 
ment to obey a call for papers or information. There has been no Supreme 
Court decision dealing squarely with that question.” 52 


The Justice Department memorandum then quotes the following: 


“The committees of earlier years did, on occasion, encounter refusals 
by administrators to supply information. But, because both the Senate 
and the House eventually retreated upon the flat refusal of the executives 
to answer questions, the legal problems which are involved were never 
presented to the courts. Thus, it remains an open question whether the 
executive officers must submit all the information which Congress may 
request.” 38 


It should be added that on many occasions where the executive protested 
and declared its intention to refuse the information, it eventually yielded to 
Congress, too. 


In the state governments, on the contrary, there have been many decisions 
adverse to the proposition that state executive departments enjoy broad, sweep- 
ing, immunity to compulsory disclosure. 


The Supreme Judicial Court of Massachusetts, passing upon the refusal of 
an Official of the executive branch to produce a record demanded by the State 
Senate and dealing with the express declaration on separation of powers in that 
State’s Constitution, rejected the separation of powers doctrine, relied upon to 
suport the ‘executive privilege’ claim, and ruled for disclosure.*4 


The high court of Arizona has held, in a disclosure case in which the 
Attorney General claimed the Governor sole judge of information to be released. 
“Certainly this court will not go so far as to approve the position of the Attorney 
General that the Governor of the state is the sole judge as to what information 
regarding the affairs of his office should be made public. This, we believe, is 
inconsistent with all principles of Democratic government . . . but under no 
circumstances should his determination be final.” *5 


31 Memorandums of the Attorney General, compiled by the Subcommittee on Constitutional 
Rights of the Senate Judiciary Committee, 85th Cong., 2d Sess. 


83 Id. at 62. 

** McGeary, The Development of Congressional Investigative Power, 102-04 (1940). 
* Opinion of the Justices, 328 Mass. 655, 102 N.E. 2d 79 (1951). 

35 Mathews v. Pyle, Governor, 75 Ariz. 76, 271 P.2d 893 (1952). 
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A Federal Circuit Court of Appeals has said: 


“Moreover, we regard the recognition of such sweeping privilege against 
any disclosure of the internal operation of the executive departments of 
the Government as contrary to a sound public policy . . . It is but a small 
step to assert a privilege against any disclosure of records merely because 
they might prove embarrassing to government officers. Indeed it requires 
no great flight of imagination to realize that if the Government’s conten- 
tions in these cases were affirmed the privilege against disclosure might 
gradually be enlarged by executive determination until, as is the case in 
some nations today, it embraced the whole range of governmental 
activities.” 6 


The Federal Courts, too, have. not looked favorably on the theory that 
federal agencies can determine for themselves whether their refusal to disclose 
is in conformity with a statute. For example, in Morris v. A. T. & S. F. Ry.,37 
it was declared: 


“Although each Governmental agency is authorized to prescribe regu- 
lations, not inconsistent with law, for the government of its own organiza- 
tion and the conduct of its subordinates, it is not the exclusive right of 
any such agency to determine for itself the privileged nature of any of its 
records or documents. . . . the court, not a Governmental agency, ultimately 
must determine the question of privilege.” 58 


Another notable comment on the legal issues involved in the often asserted 
“executive privilege” to withhold is that of Dean Wigmore: 


“But the solemn invocation, in the precedents above chronicled, of a 
supposed inherent secrecy in all official acts and records, has commonly 
been only a canting appeal to fiction. It seems to lend itself naturally to 
mere sham and evasion. . . . But the vast extension, in modern times, of 
administrative laws regulating the affairs of the individual citizens, is pre- 
senting a large scope for this claim of privilege. The possibilities of such 
abuse are plainly latent in this supposed privilege. . . . The menace which 
this supposed privilege implies to individual liberty and private right will 
justify us in repudiating it before it is solidly entrenched in precedent.” 8® 


There certainly are numerous situations in which the executive depart- 
ments may withhold records and information which are lawfully secret, confi- 
dential or otherwise not subject to compulsory disclosure, pursuant to valid acts 
of Congress or to controlling judicial decisions concerning evidentiary or testi- 
monial privileges. Some of these have been referred to earlier, including those 
under more than 60 express statutes. That the President himself enjoys prac- 
tical immunity from the enforcement of legal process in wide areas must be 
acknowledged. What is most disquieting, however, is the claim of privilege by 
hosts of federal officials to whom no such executive immunity extends who 


** Reynolds v. United States, 192 F.2d 987 (3d Cir. 1951), rev’d on other grounds, United 
States v. Reynolds, 345 U.S. 1 (1953). 


791 F.R.D. 155 (W.D.Mo. 1957). 
8° Ibid. 
*°8 WicMorRE, EvipENcE §§ 3267-79 (8d ed. 1940). 
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frequently assert presidential authority in situations of which the President js 
often unaware. 


In a memorandum on Congressional powers previously referred to ‘4° the 
Department of Justice has stated these propositions:4! 


“{1] For over 150 years—almost from the time that the American form of 
government was created by the adoption of the Constitution—our Presidents 
have established, by precedent, that they and members of their Cabinets have 
an undoubted privilege and discretion to keep confidential, in the public 
interest, papers and information which require secrecy. . . . 

[2] Courts have uniformly held that the President and the heads of 
departments have an uncontrolled discretion to withhold the information 
and papers in the public interest, and they will not interfere with the exer- 
cise of that discretion.” 

These sweeping propositions are not sustained by the argument made in 
this memorandum. The second proposition is not consistent with some of the 
cases cited above. The first proposition is not supported by the record of early 
presidential precedents on which it rests. 


THE HIsTORICAL PERSPECTIVE 


The historical background for this sweeping claim of absolute privilege 
first appeared in The Federal Bar Journal of April 1949, in an article by Her. 
man Wolkinson, entitled Demands of Congressional Committees for Executive 
Papers. It is the source document for the statement which the Department of 
Justice submitted in 1954, accompanying President Eisenhower's letter to the 
Secretary of Defense of May 17, 1954. It has been drawn upon for the somewhat 
enlarged memorandum which Attorney General Rogers submitted to the House 
Committee on Government Operations and to the Senate Subcommittee on 
Constitutional Rights. The Wolkinson article concluded with the statement: 


“In the great conflicts which have arisen, in the administrations of 
Washington, Jackson, Tyler, Cleveland, Theodore Roosevelt, and Herbert 
Hoover, the Executive has always prevailed.” 


This contention is simply not supportable even on the basis of the historical 
episodes to which Mr. Wolkinson alludes and which the Department of Justice 
has incorporated in its memorandum. Space does not permit or time allow the 
examination of all these historical incidents but it is worth while to examine 
at least the early episodes which were of such importance as precedents and on 
which the Wolkinson article and the Justice Department memoranda lay such 
stress. The memorandum of 1952 is the source of the quotations used in this 
effort to refresh historical perspective. 


Tue St. Crain EPIsopE 


As the memorandum states, in March 1792, the House of Representatives 
passed the following resolution: “Resolved, That a committee be appointed to 


*° Supra note 31. 
“1 Hearings on S. 921 Before the Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary, 85th Cong. 2d Sess. 75 (1958). 
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inquire into the causes of the failure of the late expedition under Major Gen- 
eral St. Clair, and that the said committee be empowered to call for such persons, 
papers, and records as may be necessary to assist their inquiries.” 

This resolution related to the disaster encountered by General St. Clair’s 
force of 1400 men on Nov. 3, 1791, when it was surprised by an Indian attack 
near a Miami settlement, in which 900 men were lost and the command driven 
back in disorder. 


Before establishing the Congressional committee of inquiry, the House had 


debated a resolution calling upon the President to undertake such an inquiry but 
had decided against this course. 


Says the Attorney General’s memorandum: 


“.. . when the committee was bold enough to ask the President for the 
papers pertaining to the General St. Clair campaign, President Washington 
called a meeting of his cabinet.” 


A description of this meeting [there were really two meetings] is taken from 
Jefferson’s notes, which repeat this conclusion of the Cabinet: 


“First, that the House was an inquest, and therefore might institute 
inquiries. Second, that it might call for papers generally. Third, that the 
Executive ought to communicate such papers as the public good would per- 
mit, and ought to refuse those, the disclosure of which would injure the 
public; consequently were to exercise a discretion. Fourth, that neither 
the committee nor the House had a right to call on the head of a department, 
who and whose papers were under the President alone; but that the com- 
mittee should instruct their chairman to move the House to address the 
President.” 


This account of the Cabinet’s conclusion was obtained from Thomas Jeffer- 
son's writings, but it is not a full account. Thomas Jefferson, in relating the 
episode, in addition to the matter reported above, said: 


“Hamilton agreed with us in all these points except as to the power of 
the House to call on the heads of departments. He observed that as to his 
department, the act constituting it had made it subject to Congress in some 
points, but he thought himself not so far subject as to be obliged to produce 
all the papers they might call for. They might demand secrets of a very 
mischievous nature. (Here I thought he began to fear they would go on to 
examining how far their own members and other persons in the government 
had been dabbling in stocks, banks etc., and that he probably would choose 
in this case to deny their power; and in short, he endeavored to place him- 
self subject to the House, when the Executive should propose what he did 
not like, and subject to the Executive when the House should propose any- 
thing disagreeable.) . . . Finally agreed, to speak separately to the members 
of the committee, and bring them by persuasion into the right channel. It 
was agreed in this case, that there was not a paper which might not be 
properly produced; that if they should desire it, a clerk should attend with 
the originals to be verified by themselves.” 
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As related in Freeman's biography of Washington: 


“The copies of St. Ciair’s reports, covered by this message were sent 
precisely as received, and when published, they were complete. Not even 
the ugliest line on the flight of the beaten troops was eliminated. Wash. 
ington had learned long previously the protective value of candor in dealing 
with the American people and he knew that one reason for their trust in 
him was their belief he would tell them the whole truth.” 42 


In the light of this more complete account of this episode, can it possibly 
be argued that it sustains the Justice Department position, or that it supports 
Wolkinson’s statement that the Executive has always prevailed? 

The House demanded the papers. The Cabinet agreed that the House 
might institute inquiries. It thought it might call for papers. It thought the 
President should exercise discretion, but in this case decided to make all the 
papers available. It felt the House inquiry should have been directed to the 
President and not his department heads, but all the papers were nonetheless 
produced. 

The House, of course, could not control the expression of the views of the 
President or the Cabinet, but, in this case, it got what it asked for, without any 
reservation whatsoever. ’ 

If this case is a precedent for anything, it is a precedent to show that the 
first President was in favor of disclosure, as a principle of government, and as a 


constitutional matter, except in some possible instances which might later arise, 
but which in this affair did not exist. 


THE JAY TREATY 


The second historical episode that is cited is that involving the request of the 
House of Representatives for the instructions and papers furnished our am- 
bassadors who negotiated the Jay treaty. 

This no more sustains the claim to sweeping powers of non-disclosure than 
the first episode. Here, President George Washington refused the papers on 
the sound and specific constitutional ground that the Senate and not the House 
was entrusted with authority to advise and consent on the making of treaties. 
It was because he did not acknoweldge that the House was involved in the 
treaty-making power that he denied the requested papers. This is made plain 
in the quotations from the President’s message by the Department of Justice. 


The issue involved appears with greater clarity as a result of a subsequent 
situation involving diplomatic papers in which President John Adams did re- 
spond to a House resolution under conditions that made the House request 
constitutional. 


On Monday, April 2, 1798, the House called up the following resolution: 


“Resolved, That the President of the United States be requested to 
communicate to this House, the instructions to, and despatches from the 
Envoys Extraordinary of the United States to the French Republic, men- 
tioned in the Message of the 19th instant” [which reported the failure of 
the negotiations with France].*% 


*26 FREEMAN, BIOGRAPHY OF WASHINGTON 339 (1948-57) 
#28 ANNALS OF Conc, 1370 (1798) 
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It was then proposed to add the following amendment: “excepting such 
parts of said papers as any existing negotiation may render improper to 
be disclosed.” 


Then Mr. Nicholas said he “did not think it would be right in the present 
situation of things—when we are told by the President that the negotiation with 
the French Republic is at an end, and that there is no chance of an accommo- 
dation taking place between the two countries—to agree to any exception of this 
kind. Called upon to act in this desperate state of things, he thought it would 
not be right for any part of the papers which had led to it to be withheld from 
Congress. The President having thought fit to declare that all negotiation is 
at an end, that he is without hope of an accommodation, it could not be 
thought proper that the Legislature should be called upon to act upon less 
information than that upon which the President himself had acted. He thought 
the Constitution must have intended this when it placed the power of declaring 
war in their hands; to suppose the contrary, would be to suppose an absurdity.” 

The author of the amendment wished to withdraw it rather than have a 
vote on it (that seemed likely to be unfavorable) and in so doing stated that he 
thought the President had the constitutional power to withhold such parts of 
the papers as he felt it improper to communicate. 


Mr. Harper said, “the present call for papers stood upon a very different 
ground from that made when the British Treaty was under consideration; the 
objections, of course, against that call would not apply in the present case, as 
the papers now called for were wanted to throw light upon a subject con- 
fessedly within the Constitutional powers of the House. He therefore held the 
call not only to be constitutional but expedient. Nor could he see any ground 
for the amendment: if the House had a Constitutional right to ask for informa- 
tion, they had a right to ask for the whole information, and the President would 
judge how far he could with propriety comply with the call. But since the 
House did not know that the communication of any of these papers would be 
improper, the whole ought to be called for; and, if the President should think it 
proper to retain a part, he would doubtless give sufficient reasons to the House 
for doing so. On a former occasion when it was moved to modify the resolution 
calling for papers in the way now proposed, the motion was rejected, because 
it went to alter the principle contended for; and he believed the same reason 
would lead to a rejection of the present motion.” #4 

The amendment was then defeated and the resolution itself adopted, by 
a vote of 65 to 27. 


On April 3 the President sent a message to Congress stating: 


“In compliance with the request of the House of Representatives ex- 
pressed in their resolution of the 2d of this month, I transmit to both 
Houses the instructions to and despatches from the Envoys Extraordinary of 
the United States to the French Republic, which were mentioned in my Mes- 
sage of the 10th of March last, omitting only some names, and a few ex- 
pressions descriptive of the persons.” 


What now of the allegation that “the Executive has always prevailed”? 


“Id. at 1369. 
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Here is a perfect illustration of the limits of executive privilege, of the 
difference between a request that was unconstitutional because it exceeded the 
powers of the House, and one that was constitutional because it was within the 
powers of the House. There is, as well, an illustration of the readiness of the 
House to accept the sound reasons of the executive for withholding the names 
that went down in history as participants in the XYZ affair. 


It is not to be overlooked that the disclosure of the instructions to our 
ambassadors in the matter of the Jay treaty would have divulged to a hostile 
House that the embassy had achieved few of the things it was instructed to 
obtain. And it is not to be forgotten that Adams dealt the House Republicans 
a sharp political rebuff by the XYZ disclosures. 


PRESIDENT JEFFERSON'S ADMINISTRATION 


The House of Representatives’ demand upon Thomas Jefferson for the 
papers in the Burr case is next cited. It is not easy to discover what this episode 
proves about executive prerogative. In making its request, the House asked for 
no papers “such as he may deem the public welfare to require not to be 
disclosed.” 


Even though the resolution itself exempted papers the President thought 
should not be disclosed, Jefferson felt obliged to explain the nature of the 
papers that he did not convey, that is, matter “chiefly in the form of letters, 
often containing such a mixture of rumors, conjectures, and suspicions as renders 
it difficult to sift out the real facts and unadvisable to hazard more than general 
outlines, strengthened by concurrent information or the particular credibility 
of the relator. In this state of the evidence, delivered sometimes too, under the 
restriction of private confidence, neither safety nor justice will permit the ex- 
posing names, except that of the principal actor, whose guilt is placed beyond 
question.” 


The House invited the President to withhold everything that he thought 
the public welfare required not to be disclosed. He complied with its request, 
and exceeded it because he was not content to exercise an outrizht discretion 
without full explanation of what he withheld and why he withheld it. 


What does this prove? Is this another of the situations in which the 
executive has unvaryingly prevailed? When the President docs not disclose 
papers he was not asked to divulge, does this shed much light on his right to the 
sort of privilege the Justice Department memorandum claiins for the office? 


It should be noted at this point, that the Burr trial is often cited as an 
example of executive refusal to comply with a subpoena duces tecum. In his 
remarks during the Burr trial, Chief Justice John Marshall had indicated that 
he would require the attendance of the President and asserted the power of the 
Court to compel his attendance. But when the writ was drawn up, it contained 
this statement: 


“The transmission to the Clerk of this Court of the original letter of 
General Wilkinson, and of copies duly authenticated of the other papers 
and documents described in the annexed process, will be admitted as suffi 
cient observance of the process, without the personal attendance of any or 
either of the persons named.” 
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“Thus Marshall did not issue the challenge to the President which he 
had indicated in court that he would issue, and consequently historians 
have been misled into believing that Jefferson defied the order of the 
Chief Justice.” #5 


The Burr trial did produce, in the oral remarks of the Chief Justice, a sweep- 
ing assertion of judicial power and in the statements of Thomas Jefferson, 
equally sweeping allegations of executive immunity to judicial process, but it was 
a debate, not a legal collision. 


THE JACKSON EPISODE 


The Attorney General's memorandum next cites a case in the Jackson 
administration. The example cited—that of an investigation of a Jackson 
appointee accused of land frauds—undoubtedly is to the point but it probably is 
not one that any modern President, in the same circumstances. would follow. 

There is a curious twist in this episode. One of Jackson's reasons for re- 
fusing the information was that the Senate was investicating the matter in 
secret sessions under circumstances that would deprive the accused of one of his 
basic rights—“that of public investigation in the presence of his accusers and 
of the witnesses against him.” Executive secrecy was thus invoked in response 
to Senate secrecy. 

President Jackson’s disputes over yielding information to Congress were 
frequent. 

In the light of his refusal to yield land fraud papers (noted in the Depart- 
ment of Justice summary), it is remarkable that in his celebrated “protest’’ of a 
Senate censure resolution in 1834, he said: 


“Cases may occur in the course of its legislative or executive proceed- 
ings in which it may be indispensable to the proper exercise of its powers 
that it should inquire and decide upon the conduct of the President or other 
public officers, and in every case its constitutional right to do so is cheer. 
fully conceded.” 


Jackson refused to comply with Senate and House requests on many 
occasions. 

On December 12, 1833, he refused a Senate request for copies of a statement 
he was alleged to have made to the heads of his executive departments. 

On January 6, 1835, he rejected a House request for communications over 
the northeastern boundary dispute, settlement of which was then “in progress.” 

Against these examples of President Jackson’s flat refusal to convey requested 
papers, there also must be set his repeated, if sometimes reluctant, acquiescence 
to the demands of Congress. These afhirmative responses were very numerous. 

On January 7, 1834, he sent the House a copy of a contract for the con- 
struction of a bridge across the Potomac, together with all the information the 
Secretary of the Treasury “is now able to communicate” on the subject. 


On February 12, 1834, complying with a House resolution, he transmitted to 
the House a list of presents received from foreign governments by officers of 
the United States, on deposit in the State Department. 


*S ABERNETHY, THE Burr Conspiracy 238 (1954). 
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On March 8, 1834, responding to a House resolution, he sent up instructions 
and other papers in connection with trade with Cuba and Porto Rico. 

On March 20, 1834, in response to a Senate resolution, he sent up copy of 
instructions given the U. S. Minister to Great Britain and of correspondence 
between the Minister and the British Government on the condemnation of the 
ship Olive Branch. 


On June 13, 1834, Jackson angrily replied to a Senate resolution asking for 
the first “official communication which was made to Andrew Stevenson of the 
intention of the President to nominate him as minister plenipotentiary to Eng. 
land and Ireland.” He said compliance might be deemed an admission of Senate 
right to confidential correspondence of this description and that he did not 
acknowledge such a right. But, he added, “to avoid misrepresentation I here. 
with transmit a copy of the paper in question, which was the only communica- 
tion made to Mr. Stevenson on the subject.” 

On January 13, 1835, Jackson sent to the House “‘copies of every circular or 
letter of instruction emanating from the Treasury or War Department since the 
30th Day of June last, and addressed to either the receiving or disbursing off- 
cers stationed in States wherein land offices are established.’” This was in re. 
sponse to a House resolution. 


On the same day, Jackson angrily reproached the Senate for a resolution 
demanding a copy of any report made to him by any director of the Bank of the 
United States with reference to certain notes and bills of exchange. He thought 
the request improper. However, he said, “for the purpose of preventing mis. 
apprehension and injustice, I think it proper to communicate herewith a copy 
of the only report made to me by any director or directors.” 

There were further affirmative responses to Congressional requests for 
various information on these 1836 dates: February 9, 10, 15, 18 and 29, April 
8, May 14, 27 and 27, and July lI. 

It is thus not accurate to say of even the Jackson administration that “the 
President always prevailed.” 


THe Ty ter CAse 


President Tyler’s message to Congress on the Cherokee Indian matter is cited 
next in the Department of Justice memorandum. And the message should have 
a place in any collection of comment on executive prerogative. 

The House of Representatives had called upon the President for reports 
made to the Department of War by Lt. Col. Hitchcock in the investigation of 
affairs of the Cherokee Indians, together with all information about frauds he 
was to investigate, and also all the facts in possession of the executive. 

The House was not content with the partial information given it and at its 
next session renewed its request in more sweeping terms. 


The most pertinent paragraph ol Tyler’s eloquent argument states: 


“If by the assertion of this claim of right to call upon the Executive 
for all the information in its possession relating to any subject of the de- 
liberation of the House, and within the sphere of its legitimate powers, it 
is intended to assert also that the Executive is bound to comply with such 
call without the authority to exercise any discretion on its part in reference 
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to the nature of the information required or to the interests of the country 
or of individuals to be affected by such compliance, then do I feel bound, 
in the discharge of the high duty imposed upon me ‘to preserve, protect 
and defend the Constitution of the United States’, to declare in the most 
respectful manner my dissent from such a proposition.” 46 


The able message of President Tyler is not an assertion of an “uncontrolled 
discretion” or unlimited right to withhold. With great care it enumerates some 
of the particular situations in which matters must be kept confidential: pend- 
ing law enforcement investigations, incomplete inquiries before their truth or 
falsity has been ascertained, all papers “merely” because they concern matters 
about which the House is deliberating. He challenges this as the sole test of 
availability (and who wouldn't). He thinks “certain communications and 
papers are privileged” and that “the general authority to compel testimony must 
give way in certain cases to the paramount rights of individuals and the gov- 
ernment.” 

This is a strong and an able argument for executive prerogative “in certain 
cases” and an effective presentation of the claim of discretionary power. 

However, the Department of Justice memorandum refers not only to the 
message but to “President Tyler's refusal to communicate to the House of 
Representatives the reports relative to the affairs of the Cherokee Indians and 
to the frauds which were alleged to have been practised upon them.” 

As a matter of fact, while making a statement of principle, President Tyler, 
nevertheless, did give the House what it asked for. In the very message dis- 
cussed, he said: 


“I have thought proper to direct that the report of Lt. Col. Hitchcock 
concerning the frauds which he was charged to investigate be transmitted 
to the House of Representatives, and it accordingly accompanies this 
message.” 


Tyler said he did this to “avoid even the appearance of a desire to screen 
any, and also to prevent the exaggerated estimate of the importance of the in- 
formation which is likely to be made from the mere fact of its being withheld.” 

He sent along all the facts about the Cherokees except some correspondence 
“not supposed to be within the intent of the resolution.” 


He assured the House that “‘all the papers in the War Office or its bureaus 
known or supposed to have any relation to the alleged frauds which Lt. Col. 
Hitchcock was charged to investigate are herewith transmitted.” 47 

How does this comport with Mr. Wolkinson’s statement that “in the great 
conflicts which have arisen, the administrations of Washington, Jackson, Tyler, 
Cleveland, Theodore Roosevelt and Herbert Hoover, the Executive has always 
prevailed?” 


In most of Mr. Wolkinson’s examples, the Congress prevailed, and got 
precisely what it sought to get. In the case of the Jay Treaty, the President 
prevailed, but not on the broad ground of executive prerogative but on the solid 
ground that the House lacked constitutional authority to advise and consent on 
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treaties. The Jackson episode, of all those prior to the Buchanan administra. 
tion, seems to be the only instance in which it might be said that “the executive 
prevailed” in an assertion of absolute, unqualified discretionary right to withhold. 

Some of the other and later examples ought to be explored under circum. 
stances in which time and space permit. Certainly, the examples prior to the 
Civil War period, in the Department of Justice’s own memorandum, in the 
light of history, do not support either the conclusion of Mr. Wolkinson who 
first compiled this information or the broad assertions of the Justice Department, 
Historical fact simply is overwhelmingly at war with the law as the Attorney 
Generals prefer to view it. 


Pertinent and interesting as later cases may be, the early cases here 
examined arose during the years when the government was taking shape and no 
subsequent examples could shed ntore light on the nature of this separation 
of powers. 


CONCLUSION 


The withholding of information by executive agencies of the Federal Goy- 
ernment, over the generations, has steadily increased until now it threatens to 
deprive citizens of the knowledge essential to self-government and indispensable 
to a determination by the people of the adequacy of policy and the fidelity of 
individual public servants. 


The means of reestablishing the right-to-know about executive agencies are 
readily at hand and involve changes consonant with constitutional principles 
and sound public policy, including: 


(1) Adoption by the executive departments and agencies of a philosophy 
and theory of executive privilege that acknowlcdges the presumption in favor of 
disclosure inherent in all sell-governing societies andi made explicit in our own 
system by the First Amendment and its assurance of the citizen’s right to 
“acquire” and to disseminate information, without abandoning the premise that 
there resides in the executive the right and duty to respect oiher constitutional 
provisions, specific statutory enactments, international practice and individual 
rights which, on occasion, require non-disclosure and oblige Congress and the 
courts alike to acquiesce in executive discretion asserted under these exceptional 
circumstances. 

(2) Amendment of 5 U.S.C. § 22 so as to make it clear that Congress has not 
intended to sanction all withholding by executive departments, without limit, 
definition or restriction, and so as to restore a situation in which non-disclosure 
must be supported by express and specific limitations on the right to know under 
standards that thereby permit judicial review. (Accomplished since this article 
was prepared.) 

(3) Amendment of the Administrative Procedures Act so as to assert the 
right of citizens as well as that of litigants and their clients to information 
involved. 


(4) Congressional review of the more than sixty express statutory provisions 
providing for specific non-disclosure with a view to their curtailment where 
they seem to impose unnecessary secrecy or their expansion where security 
seems to require more explicit protection. 
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(5) Congressional reexamination of disclosure statutes that expressly require 
release of information with the object of expanding and more clearly defining 
such areas. 

* * 7 * 

The limits separating the powers of one branch of our government from 
another no doubt always will resist precise legal definition. The prerogative 
by Congress, the Executive and the Courts are not matters of law alone, but 
are often altered by fluctuating political power. Many of these issues will 
remain unsettled because the means of settlement available to all branches would 
involve contests too painful to be borne. There will be in the future, as there 
have been in the past, assertions of right by one branch, which the other branches 
neither contest over nor acquiesce in, and it always will be unsafe to judge as 
settled law contentions that have been met with silence by two out of three of 
the grand departments. So must the extreme statements of executive preroga- 
tive be regarded. And so must the most extreme statements of Congressional 
power be viewed. 


The public's access to information, too, will depend in the end not only 
upon the constitution and the laws, but upon the climate of opinion and the 
genius of public institutions and the play of political forces. Perhaps it really 
will be these political forces that, in the end, will be the most effective in deter- 
mining the extent to which doors of executive departments now shut and 
fastened against the inquiry of citizens will be opened to them. 


Mr. StaymMan. The last, Mr. Chairman, are two law review articles 
from the Georgetown Law Journal, one on the power of congressional 
committees of investigation to obtain information from the executive 
branch, the argument for the legislative branch, and the other is the 

wer of the Executive to withhold information from congressional 
investigating committees, _ 

Senator O"Manonry. Without objection, it may be received for the 
record. 

GEORGETOWN LAW JOURNAL, 
THE Law CENTER, 
GEORGETOWN UNIVERSITY, 
Washington, D.C., March 12, 1959. 
Mr. Cuartes H. StayMAN, Jr., 
Chief Counsel and Staff Director, Senate Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Deak Mr. StayMAN: In compliance with your request, the Subcommittee on 
Constitutional Rights is hereby granted permission by the copyright owners of 
the Georgetown Law Journal to reproduce for the record of a public hearing on 
“Executive Privilege” the articles listed below : 

(1) “The Power of Congressional Committees of Investigation To Obtain In- 
formation From the Executive Branch: The Argument for the Legislative 


Branch” by Philip R. Collins. The Georgetown Law Journal, volume 39, page 
563 


(2) “The Power of the Executive to Withhold Information From Congres- 
sional. Investigating Committees” by Richard P. Milloy. The Georgetown Law 
Journal, volume 43, page 643. 

Sincerely yours, 
Tuomas M. HADERLEIN, 
Managing Editor. 


(The documents referred to follow :) 
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THE POWER OF CONGRESSIONAL COMMITTEES OF 
INVESTIGATION TO OBTAIN INFORMATION 
FROM THE EXECUTIVE BRANCH: THE 
ARGUMENT FOR THE LEGIS- 

LATIVE BRANCH* 


Puiip R. Cotiins** 


— committees of investigation have, in recent dec- 
ades, become a part of our national scene. These committees, their 
members and tactics make good copy for column one, page one of our 
large metropolitan newspapers. More than one member of Congress has 
won favorable notice and political advancement by reason of his activi- 
ties on such committees.’ 

A participation in the ever-current debate as to whether a congres- 
sional committee is a force for good or for evil in our democratic form of 
government is not the purpose of this article.” Nor are we concerned 
with the right of a witness or an “accused”, as he may be popularly 
called, to representation by counsel and to cross-examination of wit- 
nesses. This question has been properly and fully examined by other 
writers. Nor need there be a discussion of a question fully covered by 
both the courts and writers in legal periodicals through the years—the 
right of congressional committees of investigation to punish for con- 


* A more elaborate treatment of this subject and related problems is contained in a 
doctoral dissertation submitted to the Department of Political Science, The Graduate 
School, Georgetown University. See, Collins, A Problem in American Constitutional Law: 
The Power of Congressional Investigating Committees to Require Information from the 
Executive (Georgetown University, June 1950). 

** BA., Loyola University, 1939; LL.B., 1942; M.A., Georgetown University, 1948; 
Ph.D., Georgetown University, 1950. Member of the Louisiana and Massachusetts Bars 
and the Bar of the U. S. Supreme Court. The author acknowledges the material assistance 
rendered by the Rev. Joseph T. Durkin, S.J., Associate Professor of Political Science, 
Graduate School, Georgetown University, in the preparation of this material. 

1 Senators Mundt of South Dakota and Nixon of California are examples of Congress- 
men who have risen to the upper chamber because of the publicity received from their 
service on congressional investigating committees. 

2 Boudin, Congressional And Agency Investigations: Their Uses and Abuses, 35 Va. L. 
Rev. 143 (1949). 

3 Eg., Lord, The Lawyer and the Congressional Investigation, 21 So. Calif. L. Rev. 
242 (1948); Wyzanski, Standards for Congressional Investigations, 3 The Record, N. Y. C. 
Bar Assn. 93 (1948). 
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tempt.‘ In this article, the writer merely proposes to discuss the power 
of these committees to obtain information and documentation from the 
executive branch of our government. 


INTRODUCTION 


The problem, then, which confronts us, may be restated in one ques. 
tion: Should Congress, through the medium of its investigating com- 
mittees, be allowed to require the executive branch of our government 
to furnish them with information which is deemed necessary by the 
legislative branch, in order to legislate wisely and in the public interest? 
This problem, which has seemingly remained unresolved through the 
years, and which usually lies dormant in times of war or national emer. 
gency, was resurrected during the Eightieth Congress. 

Over the years, the executive branch has developed a stock answer 
or argument to such requests when it has not desired to furnish the 
requested information or documents. This stock response of the execu- 
tive branch will be referred to herein as the “precedent” argument 
because, prior to a citation of examples which supposedly buttress his 
position, the head of an executive department will respond substan. 
tially as follows to the committee requesting the information: To con- 
clude that the public interest does not permit general access to these 
reports, I am following the conclusions reached by a long line of dis- 
tinguished predecessors in the executive branch of the Government who 
have taken the same view.° 

The writer will then cite and, if the matter is of major importance, 
will elaborate on a series of incidents in which the executive branch 
refused to submit information to congressional investigating commit- 
tees. According to the usual method, these examples will begin with 
the refusal of President Washington’s Secretary of War to furnish 
certain original letters and documents, on Washington’s advice, to a 
congressional committee investigating the failure of the campaign of 
General St. Clair and could continue down to the refusal of the Depart- 
ment of Commerce, during the Eightieth Congress, to furnish informa- 


* E.g., McGrain v. Daugherty, 273 U. S. 135 (1927); Im re Chapman, 166 U. S. 661 
(1897); Dimock, Congressional Investigating Committees (Johns Hopkins Press, 1938); 
Eberling, Congressional Investigations (Columbia Press, 1927); Landis, C ongressional 
Power of Investigation, 40 Harv. L. Rev. 153 (1926). 

5 Eg., the statement of Vincent C. Burke, Acting Postmaster General, delivered before 
a sub-committee of the Senate Post Office and Civil Service Committee, 80th Cong., 2d 
Sess., Thursday, May 20, 1948 (unpublished). 
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tion to the committees concerning the F. B. I. loyalty report on Dr. 
Edward U. Condon, Director of the Bureau of Standards.° The execu- 
tive branch argues further that no Congress has dared to endeavor to 
force the head of an executive department to submit information, once 
there has been a formal refusal by the executive department to do so. 

The second argument advanced by the executive branch is that the 
courts have repeatedly held that the executive cannot be required to 
produce such papers when their production is, in the executive’s opinion, 
contrary to the public interest. This argument states further that 
whether or not the production of such papers is in the public interest 
js a question for the executive and not for the courts to determine. 
Citations of federal and state court decisions are used to buttress this 
statement. The genesis of this legal argument is to be found in a formal 
opinion of Attorney-General Robert H. Jackson, a member of the Roose- 
velt Cabinet in 1941, in response to a request for information from a 
congressional investigating committee." 

The tendency of the American press and public has been to uncriti- 
cally accept these arguments of the executive branch. The fact is that 
the concept of the “inquisitorial” tribunal, does not fit comfortably into 
the minds of Amesicans raised in a tradition of Jeffersonian or Lincoln- 
ian liberalism. Nor was the popular view rendered more cordial toward 





6 Random examples usually cited by the executive branch include: (1) President Wash- 
ington’s refusal to give the House copies of his instructions to Minister John Jay con- 
cerning the negotiation of a treaty with Great Britain in 1796; (2) the refusal of Presi- 
dent Jefferson to turn over information on the Aaron Burr incident to the House; 
(3) President Jackson’s refusal to send to the Senate copies of the charges made against 
Gideon Fitz, the Surveyor-General; (4) President Tyler’s refusal to disclose to the House 
the names of applicants and their mode of application for office; (5) the refusal of 
President Tyler to communicate information concerning Colonel Hitchcock's negotiations 
with the Cherokee Indians; (6) President Polk’s refusal to forward an accounting to 
the House of all payments for contingent expenses of foreign intercourse; (7) President 
Buchanan’s protest against a resolution creating a committee to investigate his attempts 
to influence Congress; (8) President Grant’s reply to the House when it demanded to 
know whether he performed executive functions while away from the seat of the government ; 
(9) the message of President Theodore Roosevelt informing the Senate of his instructions 
to the Attorney-General not to reply to a resolution directed at the latter inquiring as 
to his inaction in not prosecuting the U. S. Steel Corp. because of its absorption of the 
Tenn. Valley Coal and Iron Corp.; (10) the refusal of J. Edgar Hoover to testify as to 
certain matters, relating to the internal security and the activities at Pearl Harbor, at 
the direction of the Attorney-General’s Executive Assistant, during an investigation of the 
F.C. C. See also the Burke statement, supre note 5; Wolkinson, Demands of Congres- 
sional Committees for Executive Papers, 10 Fed. B. J. 107 (1949). 

7 40 Op. Atty. Gen. 45 (1941). 
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investigating committees by the Kleig light and Hollywood ballyhoo 
technique which, with dubious judgment, was employed by Congres. 
sional investigating committees of recent memory. 

The arguments of the executive branch, under the microscope of care. 
ful examination, are not unimpeachable. The “precedent”’ argument 
can be countered, as the following paragraphs will attempt to show, by 
strong arguments on the part of the legislative branch. And the “legal” 
argument is equally questionable. 


THE REPLY OF THE LEGISLATIVE BRANCH TO THE Precedent 
ARGUMENT OF THE EXECUTIVE BRANCH 


The answer of the legislative branch of our government to the claim 
of the executive branch is to be found in the debates and Proceedings 
of the two houses of our Congress. There are two series of debates 
to be considered,—one of the Senate during the Forty-ninth Congress, 
First Session, in March, 1886," and the other in the House of Repre. 
sentatives during the lightieth Congress, Second Session, in May, 1948° 

The discussion in the Congressional Record for the Forty-ninth Con. 
gress. First Session, on the proposed resolutions to censure the Attorney- 
General for refusing to give the Senate certain information furnishes 
interesting data pertinent to the position of the legislative branch on 
the issue which is the topic of this study. In the Eightieth Congress, 
Second Session, there was introduced House Joint Resolution 342: 


Directing all executive departments and agencies of the Federal Government 
to make available to any and all standing, special, or select cummittees of the 
House of Representatives and the Senate, information which may be deemed 
necessary to enable them to properly perform the duties delegated to them 
by the Congress.!° 


The legislative history of this resolution,"' and allied documents,” 


8 17 Cong. Rec. 2211-2815 (1886). 

9 94 Cong. Rec. 5704 (1948). 

10 H. J. Res. 342, 80th Cong., 2d Sess. (1948). 

11H. R. Rep. No. 1595, parts I and Il, 80th Cong., 2d Sess. (1948); 94 Cong. Ree. 
5704 (1948). 

12 See memoranda of Mar. 10, 1948 and Dec. 30, 1947 from the Federal Law Sec- 
tion, Library of Congress to Congressman Hoffman reprinted in the Appendix to H. R. 
Rep. No. 1595, part I, 80th Cong. 2d Sess. 14 (1948); H. R. Rep. No. 1753, 80th Cong. 
2d Sess. (1948), directing the Secretary of Commerce to transmit to the House a letter 
concerning Dr. Edward U. Condon; see also message of President Truman vetoing 
S. 1004 which concerned the grant of specific authority to Senate members of the Joint 
Committee on Atom.c Energy to require investigations by the F. B. I. of persons nomi- 
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furnishes the material for the second part of the response to the “prece- 
dent” argument of the executive branch. 

During President Cleveland’s first term, in March 1886, the Senate 
censured the Attorney-General, Mr. Garland, a former Senator from 
Arkansas, for his failure to furnish the Senate Judiciary Committee 
with information and papers relating to the suspension of George N. 
Duskin, a Republican, as United States Attorney in an Alabama Dis- 
trict. The Truman Administration, in its recent struggle with the Con- 
gress, cited the debates in 1886 on this subject as a victory for their 
position, since Cleveland’s Department of Justice was not forced in 
any way to submit the requested information. It is to be noted, how- 
ever, that the action of the Attorney-General was condemned by the 
Senate in four separate resolutions, the most important of which proba- 
bly was the second, in which the Senate stated expressly: 


. its condemnation of the refusal of the Attorney-General, under whatever 
influence, to send to the Senate copies of papers called for by its resolution 
of the 25th of January, and set forth in the report of the Committee on the Judi- 
ciary, as in violation of his official duty and subversive of the fundamental prin- 
ciples of the Government and of a good administration thereof.4 


An attempt by Senator Morgan of Alabama, after the passage of the 
four resolutions, to amend the same by a tricky procedural move, 
failed. The attempted amendment, submitted in the form of a resolu- 
tion, read as follows: 


Resolved, That nothing in these resolutions contained is to be construed as 
declaring that the conduct of the Attorney-General renders him liable to im- 
peachment, and the Senate disclaims the right or power to punish him by 
imprisonment or otherwise than by impeachment for the offense charged against 
him in the second resolution, which the Senate has just adopted. (Emphasis 
supplied. )** 


This resolution was defeated by a sly maneuver of the Majority 
Leader, Senator Hoar of Massachusetts. When Hoar’s point of order 
that the amendment was not timely, failed, and the President pro tem 
ruled that Senator Morgan clearly had the right to offer the amendment, 
Hoar then asked that this be allowed by unanimous consent, rather than 
by order, for he felt that “it would embarrass the Senate . . . very much 


nated for appointment under the Atomic Energy Act of 1946, reprinted in 94 Cong. Rec. 
6196 (1948). 

18 17 Cong. Rec. 2211 (1886). 

14 Jd. at 2814. 
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to establish such a precedent.”’® Then, hastily, Senator Hoar moved tg 
lay the resolution on the table. His motion carried by a vote of thirty. 
three yeas to twenty-six nays with sixteen members absent. The effec, 
of this motion was to reject the resolution to amend.'® By such a rejec. 
tion, the majority in the Senate made it clear that they were in no Way 
excusing the Attorney-General fram possible impeachment and that they 
were not renouncing what they considered to be their legal right to 
punish him by imprisonment, or otherwise than by impeachment {or 
his refusal to submit to the committee the desired information."’ 

This hardly seems, therefore, to be a case which could or should be 
cited by the executive in support of that branch’s “precedent” argument. 
In this situation, the Senate, in effect, said: We censure you, Mr. Gar. 


15 The following colloquy, contained in 17 Cong. Rec. 2814 (1886), is pertinent: 

“Mr Hoar. I desire to raise a question of order. All the resolutions have been 
passed, the whole four. There is no mode of amending the series now. It is simply 
like dividing the vote on the passage of a bill into four parts, and when they 
are all passed upon you can not move to amend the bill after it has been passed. 

“The Presiprnt pro tempore. The Chair is of opinion that in view of the notice 
given by the Senator from Alabama that he would offer an amendment, and the 
amendment having been sent to the desk, the question being raised as to whether he 
could or could not offer it, the resolution should be received. 

“Mr. Hoar. To what is it an amendment? An amendment implies a pending ques- 
tion to be amended. The question is, Shall the bill pass? The question, shall it pass 
with a certain amendment, must be acted on before it is passed. But when a series 
of resolutions which are four distinct propositions are before the Senate and there 
is a demand that the question be divided, according to the usual parliamentary pro. 
cedure the question is put on the passage of each separately, and when each sepa- 
rately has passed the matter is as much beyond the reach of amendment as a bill 
after it has passed. Giving a notice beforehand does not change the parliamentary 
law. The Senator should have made his motion as an amendment to the last reso- 
lution. 

“The PresIpENT pro tempore. In ordinary cases clearly the Senator from Massachu- 
setts is right; but the Senator from Alabama sent an amendment that was then in 
order to the Chair, and the Chair was about to put the question upon it as an amend- 
ment when the Senator from Alabama gave notice to the Senate that he would offer 
it as an additional resolution. The Chair thinks under the circumstances that it is 
clearly his right to offer the amendment.” 

16 The following definition of a “motion to lay on the table” is to be found in Cannon. 
Procedure in the House of Representatives (U. S. Govt. Printing Office, 1948) p. 415 and 
is equally applicable in regard to the Senate: 

“The motion to lay on the table is used for final and summary disposition without 
debate, and to protect the House against business which it does not wish to consider, 
and while it is not a technical rejection, it is in effect an adverse disposition equiva- 
lent to rejection.” 

17 17 Cong. Rec. 2814 (1886). 
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jand, because you have not given us the information we requested; we 
do not force you to give us the information, but this does not mean that 
we do not think we have the power to do so. Nor, by these resolutions, 
are we waiving such power. 

These debates of 1886, consuming some seventeen days, present ad- 
ditional information in support of the legislative branch’s position and 
in rebuttal of the argument, based on precedent, advanced by the execu- 
tive branch. 

The novel arguments, supporting the position of the legislative branch, 
were mainly advanced by Senator Edmunds of Vermont, a member of 

e Republican Party and the Chairman of the Senate Judiciary Com- 
mittee during the Forty-Ninth Congress, in the debate on the general 
subject of the relations between the Senate and Executive Departments.” 
The Senator’s first argument was based on Article II, Section 3 of the 
Constitution of the United States. Article II, of course, deals with the 
powers of the Executive and Section 3 specifically provides that the 
Chief Executive: 


. shall from time to time give to the Congress Information of the State of 
the Union, and recommend to their Consideration such Measures as he shall 
judge necessary and expedient; .. . .® 


The Senator gave a broad definition to the term, “state of the union”, 
and argued that the Constitution commands the President in affirmative 
terms to give such information to the two houses of Congress and that 
when the Constitution so refers to “state of the union”, it has reference 
to the 


a 


- universal power of knowledge and information of the two Houses of Con- 
gress in respect to every operation of the —e of the United States and 
every one of its officers, foreign and domestic. 


The Senator continued in the following words: 


That is the “state of the Union.” The “state of the Union” is made up of 
every drop in the bucket of the execution of every law and the performance 
of the duties of every office under the law, either within its borders or out of it. 
There is no one mass, no one cue, or quantity, or subject that makes up “the 
state of the Union’, as every gentleman—and there are a good many here 
who have been members of the House of Representatives, when they go into 
the Committee of the Whole on the State of the Union—knows. It is the condi- 


18 Jd. at 2211. 
19 U. S. Const., Art. II, § 3. 
90 17 Cong. Rec. 2215 (1886). 











198 EXECUTIVE PRIVILEGE 


tion of the Government and every part of it, not only its legislative Part about 
which the President of the United States could communicate no information 
without impertinence, for the Constitution has declared that the two Houses 
are to regulate themselves, but he is to give to Congress, as a positive command 
frum time to time, information on the state of the Union; and that is because 
they are entitled to have it, and they are entitled to have it every time they 
call for it, and he violates a positive command of the Constitution when on a 
constitutional call and in a regular way by either House he omits to do jt 21 


kor this reason, Edmunds continued, from our earliest Congresses, the 
Chief Executive has been given much leeway by the legislative branch 
in determining whether the public interest would be preserved or injured 
by forwarding certain information to the Congress or to a committee of 
the Congress. This was particularly true where undue and premature 
disclosures of confidential fact would be involved in forwarding the 
information to a committee, even ihough the committee was entitled 
to have such information. Following the line of reasoning above outlined, 
however. this Republican leader reached the conclusion that either 
House of Congress had « “right to know everything that is in the Execu- 
tive [epartments of the Government.’’** 

From his research, the Senator stated that this was the first instance 
in forty years in which cither House had failed “on its call to get informa- 
tion that it has asked for from the public Departments of the Govern- 
ment.’** In all the history of our country, up to his era, declared the 
Senator, there had been few instances in which there was evinced the 
slightest reluctance on the part of either the executive or the departments 
to respond to calls of either House or of their committees for papers in 
the possession of the former. 


Sometimes in a case of poiitical fever, as it might be called, they have evinced, 
wide yea? apart, a reluctance and a hesitation on the part of the executive or 
of the heads of Departments to do this thing; and then, that storm being over, 
the orderly administration of constitutional government went on as before. and 
either House of Congress on its request or demand, as the case might be, and 
the committees of either House of Congress acting without a direct and posi- 
tive authority to send for persons and papers. have always obtained from the 
Departments on their mere request everything that either House or its com- 


mittees thought necessary for the proper discharge of their duties. (Emphasis 
supplied. )*4 


21 [bid 
22 Jbid. 
23 [hid. 
24 [bid. 
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The Senator from Vermont continued his attack on the position of 
the minority of the commuttee, who had cited a few incidents in which 
the executive department refused to furnish papers or information to 
one of the Houses of Congress. He pointed to the numerous occasions 
on which Presidents actually furnished such information to congressional 
committees even on subjects which were, indeed, more confidential than 
the subject then under consideration, and some of which were as con- 
fidential as the information which Washington refused to furnish con- 
cerning Jay’s treaty.** His argument, supported by these numerous 
citations, ig that the Presidents realize their responsibility to submit 
information to the Congress, whether based on the “state of the Union” 
requirement or otherwise; and that when Presidents refuse to furnish 
such information, they do so not on constitutional but on purely political 
grounds. 

{The willingness displayed by the executive branch in furnishing in- 
formation to the various committees and to the respective Houses of 
Congress, in the period prior to Cleveland’s first administration, is best 
observed by a perusal of some of the examples cited by Senator Edmunds 
in his argument on the opening day of this debate in the Senate on 
March 8, 1886. The wide range of subjects involved in the submissions 
of information through the years is also worthy of notice.”* 

In executive session on March 3, 1806, the President was requested 
to report all documents and papers relative to the interference of the 
American Minister at Paris in the case of the ship New Jersey. The 
President furnished this information although there was no question 
then pending in the Senate regarding either the ship New Jersey or the 
American Minister at Paris.” 

The President was requested by the Senate on June 2, 1813, to inform 
the Senate, and the Senate was so informed by the Chief Executive, 
whether any communications had been received from one Russell, an 
agent of the United States, admitting or denying the declaration of 
the Duke of Bassano, as to the repeal of the Berlin and Milan decrees. 
With respect to this Senator Edmunds said: 


It has been stated that an agent of the United States-had got (sic) that infor- 
mation and had given it away in an improper manner; but the detail it is quite 
unnecessary now to go into; .. . im order, I repeat, to keep itself acquainted 
with the state of the Union and the executive affairs of this Government and the 


25 Some of the occasions cited by Senator Edmunds are listed, supra note 6. 
26 17 Cong. Rec. 2216 (1886). 
27 Ibid. 
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conduct of all its agents, proceeded to call for this information, and got jt 
as a matter of course. It was not exercising a jurisdiction to confirm or reject 
Russell for anything, or to ratify or reject a treaty. It was getting information 
in a general way for its general purposes in the exercise of its general duty 
(Emphasis supplied. )?8 


The Senate Committee on the Judiciary was instructed on March 13 
1822, to procure from the Secretary of State a letter written by a Mr. 
Jennings of the State of Indiana, recommending one Dewey for appoint. 
ment as United States Attorney for Indiana. The Senator indicateq 
that the resolution instructing the committee to obtain this paper implied 
that the power to secure the same extended to a private paper, so far 
as such a paper can be a private paper, and described the document in 
question as being a letter that the Senate had reason to believe was in the 
files of our Department of State. The paper was turned over to the 
Committee without objection.” 

The Secretary of War was directed by the Senate on October 30, 1828, 
to furnish copies of the reports of the Inspector-General of the Army 
of the United States, confidential as well as others, including the details 
of all statements and instructions. This order, the Senator informs us, 
was adopted in executive session and was complied with by the Secretary 
of War as a matter of course.*° 

The Senator similarly cited numerous other occasions on which the 
executive had without argument surrendered information to Congress.®! 
But of all the cases amassed by the Senator from Vermont in this discus- 
sion, his last probably had the most telling effect. In March and April 
1879 the Senate Judiciary Committee, controlled by a Democratic 
majority, had sought and received from the Attorney-General, the same 
type of information which Cleveland and his Attorney-General, Mr. 
Garland, were refusing to submit to the Republican-controlled Senate 
Judiciary Committee in 1886. The information requested in 1879 con- 
cerned nominations for certain vacancies and also dealt with the propriety 
of the removal of one Michael Schaeffer, Chief Justice of the Supreme 
Court of the Territory of Utah and the appointment of David Corbin 
to that office. To cap the climax, Senator Edmunds gleefully noted that 
in 1879 some of the most famous Democrats of the era were on that 


28 17 Cong. Rec. 2217 (1886). 

29 Ibid. 

30 Ibid. 

81 17 Cong. Rec. 2219-2220 (1886); Josephson, The Politicos (Harcourt Brace & Co, 
1938) p. 100 et seq. 
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judiciary committee, three of whom were presently members of Cleve- 
jand’s Cabinet, and one of whom was the present Attorney-General, Mr. 
Garland. The Democratic Senatorial Committee had asked for informa- 
tion and tue Republican Executive had acceded to the request. Edmunds 
concluded his recitation of this incident with the following biting perora- 
tion: 

Alas, for the Democracy of those days! Think sir, of the infinite idiocy, un- 
patriotism, usurpation of that number of five Senators of the United States 
of the Democratic Party assailing a Republican Attorney-General and a Repub- 
lican President with the insulting and impertinent inquiry as to papers and in- 
formation touching a man, to be removed whose successor was nominated to 
accomplish his removal. And yet those men were in their day and in those 
times among the headlights of the Democratic locomotives. There was Thur- 
man—his light is put out—the greatest Democrat in the United States (applause 
ir the galleries) and the best one, and the noblest one, and the bravest one, for 
he had the courage not long ago in your State, sir, to denounce the Democratic 
frauds on the ballot. There was Thurman, and there was Joe McDonald, a 
name familiar in the West as well as in the East as the embodiment of upright 
Democratic pluck and constitutional law; and there was Garland, whom we all 
knew here, the leader on the Democratic side of the Senate, and running over 
with constitutional and statute and reported law, knowing his rights as a Sena- 
tor and as a member of the committee and knowing his duties; and Lamar, 
and then all the rest of us on this side, joining in what the present President 
of the United States calls an impertinent invasion of his rights in asking for 
information from him. Sir, if I was going to be rhetorical, I should say just 
here: 

O shame! Where is thy blush? . . .32 


It is submitted that Mr. Edmunds presented well the answer of his 
era to the “precedent” argument of the executive branch. His answer 
is that there is no precedent for the statement that the executive branch 
may withhold information from the Congress and their committees of 
investigation, when the former branch feels that the submission of such 
information is for the public interest. He contends that, because of its 
responsibility to present to Congress information on the state of the 
union and otherwise, the executive branch must comply with requests 
for information and documents from the legislative branch and its 
committees. He supports this proposition by examples of the continued 
adherence of the executive branch to this norm and he shows that refusals 
are usually based solely on political and party arguments. 

The Republican House majority in the Eightieth Congress carried 
this argument one step further. They passed a resolution requiring the 


82.17 Cong. Rec. 2221 (1886). 
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executive branch to furnish them with whatever information they re. 
quested. To understand the position of the Republican House of Repre. 
sentatives in the Eightieth Congress, it is necessary to examine the Diece 
of legislation they introduced, House Joint Resolution 342 of the Light- 
ieth Congress, Second Session.** 

The intent and purpose of this joint resolution of the House of Rep- 
resentatives, is best revealed by a study of its legislative history,™* brief 
though it be, in comparison with that of many bills considered by Con. 
gress.** As is true with much controversial legislation, the emotional 
attitude of the House of Representatives, when considering this resoly- 
tion, was not especially calm and tranquil. 

Before proceeding any further, it should be emphasized that House 
Joint Resolution 342 was never enacted into law. The history of this 
resolution, in fact, may be stated in a very few words. 

The resolution was introduced into the House of Representatives on 
March 5, 1948, was referred to the Committee on Expenditures in the 
Executive Departments on that same date, and was favorably reported 
out of committee, without hearings, on March 22, 1948. Though ac- 
companied by a majority report, included also was a stinging retort by the 
minority, and an answer to the minority report by the majority of the 
committee.** By special resolution,*’ House Joint Resolution 342 was 
taken up quickly on the floor of the House by the Committee of the 
Whole on the State of the Union,” was debated for two days, after which 
it was reported favorably by the Committee of the Whole to the House 
of Representatives and finally was passed by the House of Repre- 
sentatives on May 13, 1948. Referred to the Senate Committee 


33H. J. Res. 342, 80th Cong., 2d Sess. (1948). 

34 Cf. the following statements concerning a “joint resolution” to be found in Cannon 
Procedure in the House of Representatives (U. S. Govt. Printing Office, 1948) p. 228: ; 

“A joint resolution is a bill within the meaning of the rules and must be signed by 
the President, with the exception of proposed amendments to the Constitution 

“A joint resolution is the proper vehicle for authorization of invitations to foreign 
governments, correction of errors in bills which have gone to the President, enlarge- 
ment of scope of inquiries provided by law, authorization of deviation from form 
prescribed by bills.” (Emphasis supplied.) 

35 Sce, for example, the two bound volumes, published by the National Labor Rela- 
tions Board, which comprise the Legislative History of the Labor-Management Relations 
Act of 1947, popularly called the Taft-Hartley Law. 

36 H. R. Rep. No. 1595, parts I and II, SOth Cong., 2d Sess. (1948). 

37H. Res. 575, 80th Cong.. 2d Sess. (1948) 

38 For information on the Committee of the Whole on the State of the Union. sec. 
Clarence Cannon, op. cit. supra note 16, at 95 et seq. 
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on Expenditures in the Executive Departments on May 14, 1948, the 
resolution died there. The reason for the demise of the resolution in 
the Senate Committee is quite apparent when one recalls that convention 
summer of 1948--the deliberate inactivity of a Republican Congress, 
endeavoring to obstruct the plans and hopes of the President, and his 
so-called must legislation—which the Senate refused even to consider. 

As introduced, House Joint Resolution 342 was comparatively mild, 
its real teeth being inserted while it was in committee,—though, of 
course, the three section resolution, as originally introduced, was still 
highly unacceptable to the executive branch. It provided that all execu- 
tive departments and agencies of the Federal Government, the Secretaries 
of the respective departments and agencies, and all persons acting under 
authority granted these agencies were authorized and directed to furnish 
the congressional committees any information, books, records and memo- 
randa in the agency’s possession that the respective committee might 
deem necessary for its investigation, provided that the request was 
made upon a majority vote of the members of the committee and fro- 
vided that the request had the approval of the Speaker or the President 
pro tempore, depending whether it was committee of the House of Rep- 
resentatives or of the Senate. Under the resolution, the conimittee request 
would be accompanied by a certificate of the committee, signed by the 
committee clerk, attesting to the majority vote; and the approval of the 
Speaker or the President pro tempore was to be indicated by a letter 
over his signature. These provisions were found in Section 1 of House 
Joint Resolution 342, the real core of the Resolution as it was intro- 
duced.*® 





39 H. J. Res. 342, 80th Cong., 2d Sess., § 1, (1948) reads as follows: 

“Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, 

“That all executive departments and agencies of the Federal Government created 
by the Congress, and the Secretaries thereof, and all individuals acting under or by 
virtue of authority granted said departments and agencies, are, and cach of them 
hereby is, authorized and directed to make available and to furnish to any and all 
of the standing, special, or select committees of the House of Representatives and 
the Senate, acting under the authority of any Federal Statute, Senate or House reso- 
lution, joint or concurrent resolution, such information, hooks, records, and memo- 
randa in the possession of or under the control of any of said departments, agencies, 
Secretarics, or individuals as may, by any of said committees, be deemed to be 
necessary to enable it to carry on the investigations, perform the duties, falling 
within its jurisdiction, when requested to do so: Provided, That said request shall 
be made only by a majority vote of all the members of the committee voting there- 
for at a formal mecting of the committee: And provided further, That if the com- 
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Under Section 2 of this resolution, which was added in committee 
when information, books, records, or memoranda were received from . 
governmental department or agency or from any administrative Officer 
of such an agency, as a result of a request previously made under the 
first section of the resolution, the committee would immediately meet 
and determine, by majority vote, what, if any, part of such information 
should be made public and what part should be deemed to be confidentia}. 
If any part of that portion of such records declared confidential were 
divulged by a member of the committee or by any employee of the 
committee or any other individual obtaining knowledge of such informa. 
tion because of the disclosure of such information to the committee, any 
such offender would be liable to prosecution for having committed a 
misdemeanor and could be punished by a fine not exceeding one thousand 
dollars or by imprisonment not exceeding one year, or both, at the dis. 
cretion of the court. In addition, if the offender was an employee of 


the United States, he would be dismissed from office or discharged from, 


his employment.*" 


mittee be a committce created by the Senate, upon approval of the President 
or the President pro tempore of the Senate: And provided further, That if the commit- 
tee making such request be a committee created by or acting under the authority of 
the House of Representatives, upon approval of the Speaker or Acting Speaker of 
the House of Representatives, such majority vote of the committee to be shown 
by a certificate of the chairman of the committee, countersigned by the clerk; the 
approval of the President or President pro tempore of the Senate o- the Speaker 
or Acting Speaker of the House of Representatives to be shown by letter over his 
signature. Any officer or employee in any such executive department or agency 
who fails or refuses to comply with a request of any committee of the Congress 
made in accordance with the foregoing provisions of this section shall, upon convic- 
tion thereof, be punished by a fine not exceeding $1,000 or by imprisonment for uct 
exceeding 1 year, or both, at the discretion of the court.” 
40 H. J. Res. 342, 80th Cong., 2d Sess., § 2. (1948) reads as follows 
“When, by virtue of section 1, any committee of the Congress shall have received 
information, books, records, or memoranda from any of the departments, agencies, 
Secretaries, or individuals in pursuance of a request made under the authority of 
said section, it shall forthwith, by majority vote of the membership of said com- 
mittee, determine what, if any, part of such information shall be made public and 
what part shall be deemed to be confidential, and it shall thereafter be unlawful for 
any member of said committee or any employee thereof to divulge or to make known 
in any manner whatever not provided by law to any person any part of the in- 
formation so disclosed to said committee and which has by said committee been 
declared to be confidential; and any offense against the foregoing provision shall 
be a misdemeanor and shall be punished by a fine not exceeding $1,000 or by imprison- 
ment not exceeding one year, or both, at the discretion of the court; and, if the offender 


be an employee of the United States, he shall be dismissed from office or discharged 
from employment.” 
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The chairman and the majority of the committee explained their 
position very fully and very well in the Committee Report,*' which ac- 
companied the resolution, as reported to the Congress. The report 
stated that an executive branch had never denied information to Congress 
when the information would aid in the passage of legislation which the 
executive branch deemed beneficial or helpful to itself. In such instances, 
jn fact, “the various departments of the Government, when favoring 
legislation proposed by the Administration in power, have been quick 
to assert the right to have their representatives appear and testify before 
congressional committees.’’*? It was only when opposing some action, 
thought to be contemplated by the Congress, that the President or his 
subordinates have challenged this right of Congress. 

The majority indicated, however, that the policy of the Executive 
of denying information to congressional committees seemed to be widen- 
ing in scope continually. Committees of both Houses of Congress were 
finding that their efforts to ascertain how money appropriated by Con- 
gress was being spent, how the laws were being interpreted and ad- 
minfStered, or whether certain legislation was effective or ineffective, 
were being hindered or delayed by the refusal of various officials and 
departments of the executive branch to make available information 
sought by congressional committees. The report then proceeded to in- 
dicate instances where the various congressional committees were denied 
their requests for documents and testimony by agents of the executive 
branch. For instance, the Department of Justice had denied information 
concerning the parole of four members of the underworld, reputed to 
be remnants of the Capone gang; Doctor John Steelman, the Assistant 
to the President, had, on the advice of the President, refused to testify 
before a subcommittee of the House Committee on Education and Labor 
on the manner in which the Taft-Hartley Act was being administered; 
the Civil Service Commission had refused to furnish a congressional 
committee with a so-called “key loyalty list” of governmental employees 
and this was followed some months later by the President’s “Loyalty 
Order”, by which the label of “confidential” was placed on all loyalty 
records; and finally—and perhaps most important of all—the Secretary 
of Commerce had refused to submit to the House Un-American Activities 
Committee the Federal Bureau of Investigation letter concerning Doctor 
Edward U. Condon.* 


41 H. R. Rep. No. 1595, part I, 80th Cong., 2d Sess. (1948). 


42 Id. at 2. 
43 Jd. at 3-4; see also minority report at 12. 
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The majority of the committee presented the issue before the Congress 
and then proposed the remedy. They did not claim, they insisted, that 
the Congress had the right to challenge the actions of the executive or 
of the judiciary while the latter branches were acting within the Scope 
of the authority given by the Constitution; those departments, they 
admitted, were created by the Constitution, and congressional power 
over them was limited to Congress’ power of removal from office through 
constitutional procedure. The majority contended, however, that, inas. 
much as the Congress was charged with the authority to create, and 
it had created, various executive departments and agencies, and that 
since it was charged with the duty of appropriating funds and enacting 
legislation for the proper and effective activities of these agencies, jt 
not only had the right but the duty to seek and obtain from every 
agency created by it and dependent upon congressional appropriations, 
all relevant information necessary to the enactment of proper legis- 
lation. Summing up. the majority stated the issue to be as follows: 

Shall the Congress insist that departments created by it, dependent upon 
its will for existence. give to its committees the information necessary to enable 
it to act intelligently and wisely, or shall it permit its creatures to arbitrarily 
determine what information the Congress shall or shall not have?44 

The majority concluded their report by submitting that the proper 
remedy seemed to be not special legislation enacted to meet a particular 
situation, but over-all legislation by the Congress, which, subject to 
court decision, would settle the question as to the authority of the 
Congress to demand information from the executive departments. It 
was expressly denied that the members of Congress were any less discreet 
or loyal than the heads of, or the subordinates in, the various executive 
departments. But the committee made it clear that they were placing 
the best possible safeguards around the receipt of confidential informa- 
tion from executive departments. 

The minority report,** which was signed by six members of the minority 
on the committee, including the minority leader, Mr. McCormack of Mas- 
sachusetts, as was to be expected, called for the defeat of this resolution. 
This report presented the usual arguments of the executive branch, which 
this writer has chosen to label as the “precedent” and “‘legal’”’ arguments, 
and while not specifically citing the opinion of former Attorney-General 
Jackson, paralleled its substance almost exactly.“* Unlike their pre- 


44H. R. Rep. No. 1595, part I, 80th Cong., 2d Sess. 4 (1948). 
45 Jd. at 7. 
#6 40 Op. Atty. Gen. 45 (1941). 
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decessors in the Senate during the first Cleveland Administration, how- 
ever, the members of the minority did not admit, though discussing the 
same basic issue, that they were involved in a purely political argument, 
put rather, kept their discussion on the lofty level of a pressing problem 
of constitutional law.*’ 

The minority of the committee denied the assertion in the majority 
report that the refusal of information to congressional investigating com- 
mittees had hindered these committees in carrying out their function. 
Returning to the “precedent” argument of the executive branch, the 
minority proposed that “the short answer to this assertion is contained 
in the history . . . of repeated Executive refusal to comply with such 
congressional demands ever since the time of President Washington.” 
In conclusion, the minority examined the instances cited in the majority 
report and in regard to each instance declared that the President or the 
particular executive department was justified in refusing to submit the 
information requested by the congressional committee. 

Eight days after the minority report was submitted, the chairman of 
the House Committee on Expenditures in the Executive Departments, 
Mr. Clar@ Hoffman, submitted an “Answer to the Minority Report.’”* 
This document pointed out some prominent loopholes in the argument 
of the minority. It chided the minority. report for its lack of judicial 
authority in support of the proposition.denying the right of the Congress 





47 Minority Leader McCormack particularly echoed this view which may be found in 
H. R. Rep. 1595, part I, 80th Cong., 2d Sess. 10 (1948): 

“The development of our constitutional history from the beginnings of this country, 
and the relative ease with which we as a Nation have found ourselves able to work 
and run the Government within the concept of separation of powers which is em- 
bodied in our Constitution is a tribute not only to the founding fathers who wrote 
our Constitution but also to the statesmanship and good sense of the Presidents of 
the United States and the 79 Congresses which have gone before us whose duty it 
has been to work under that Constitution. We should respect and follow the statesman- 
like and constitutional precedents which have become part of our heritage. 

“Clearly this is not the time for the two branches of our Government to become 
locked in internecine warfare. Our Constitution is a great and mighty document. Its 
strength and vitality depends upon the statesmanship and good sense of those whose 
duty it is to operate under it. By ill-considered action, departing from the precedents 
of a century and a half, we may weaken our Constitution for all time. Passage of 
House Joint Resolution 342 would certainly be a step in this direction. There are 
too many other nations at this point in the world’s history whose constitutional 
systems have been shaken and shattered. Let us not join them by taking such ill- 
considered action.” 

48 Jd. at 11. 


4 H. R. Rep. No. 1595, part II, 20th Cong., 2d Sess. (1948). 











208 EXECUTIVE PRIVILEGE 


to subpoena witnesses who might be employed in the executive branch 
of the Government and from whom Congress, through its committees 
desired to elicit testimony deemed necessary for the proper exercise 
of Congress’ legislative function. It was pointed out by the chairman 
in his answer, for no other member joined with him in signing this 
document, that opinions of Presidents and presidential advisers would 
not bear much weight, since such authorities would, as a matter of 
course, deny the right of the legislative branch to infringe upon what 
the President considered his exclusive function. Opinions of the At. 
torney-General merit most respectful consideration, Hoffman said, but 
they are not law. He denied that the President of the Senate, the Speaker 
of the House, a congressional committee, or a majority of a congressional 
committee had less discretion or patriotism than had the executive or 
his advisers, particularly since, in his opinion, the State Department and 
the Department of Commerce had “their full quota of indiscreet individ- 
uals, as well as some who seem to be unaware we have potential 
enemies.””*° 

The answer denied that it was the purpose of the Resolution to lock 
these two branches of the Government in internecine warfare—only 
a distorted view of the resolution would give rise to such a statement. 
The present situation was deplorable if these two branches of the govern- 
ment could not submit a difference of opinion to the third branch of 
the government, the judiciary, in a constitutional manner for a constitu- 
tional decision. The argument that seventy-nine Congresses have not 
seen fit to attempt such enforcement, so this Congress should not dare 
to do so was answered by the chairman in the following manner: 


The very fact—if it be a fact—that we are still or, if you prefer, again 
confronted by a great national crisis or emergency, upon the correct solution 
of which our future existence depends (and we might begin to inquire when 
one emergency ends, another begins. or whether emergencies are not now con- 
tinuous), is a cogent reason why, before we proceed further along the unusual 
and uncharted and variable course mapped out by the Executive, we should 
obtdin a final, judicial decision road-marking the proper course. 

The fact that “79 Congresses which have gone before us have not seen 
fit to attempt such enforcement” is no reason for further delay. None of the 
preceding 79 Congresses ever was asked to burden the American taxpayer 
with the obligation of policing. educating, rehabilitating the whole world. 

If the executive departments and administrative agencies have authority 
to withhold some information from the Congress, do they not, by the same 
token, havé power to withhold all information from Congress? If, when they 


50 Jd. at 3. 
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cause bills to be introduced and insist they be heard in support thereof, should 
they not give to the Congress the information it seeks and needs? Should 
the departments be permitted to hide their errors and maladministration be- 
hind a cloak labeled “confidential” and thus defeat a needed remedy ?*! 


Mr. Hoffman pointed out in detail the New Deal trend of issuing 
rules and regulations, in great numbers, by the executive departments. 
It reminded the dissenters of the minority that these agencies only 

sess this rule making power under some act of Congress, conferring 
such authority on these rule making agencies. Remembering this fact 
and guided by numerous decisions of the several federal courts the 
“answer” reiterated that Congress had the power to require the executive 
to submit the information it deemed necessary.®? 

The argument that congressional committees would abuse this power, 
if it were granted by the passage of this resolution, found its reply 
in the decision of the United States Supreme Court in the case of 
McGrain v. Daugherty,®* wherein the Court made the following dec- 
laration : 


The contention is earnestly made on behalf of the witness that this power 
of inquiry, if sustained, may be abusively and oppressively exerted. If this 
be so, it affords no ground for denying the power. The same contention might 
be directed against the power to legislate, and of course would be unavailing. 
We must assume, for present purposes, that neither house will be disposed to 
exert the power beyond its proper bounds, or without due regard to the rights 
of witnesses.54 


It should be remembered, however, in evaluating this case, that 
the Court was not speaking of a direct demand by the legislative on 
the executive. Its authority as a precedent concerning any phase of 
the legislative power of_inquiry over the executive is consequently 
weakened. 

In concluding, the answer to the minority report differentiated be- 
tween the executive office and the executive departments. The Congress, 
it was admitted, had no jurisdiction over the executive himself, when 


61 Jbid. 

62 The report cites: United States v. Josephson, 165 F. 2d 82 (2d Cir. 1947), certiorari 
denied, 333 U. S. 838 (1948); Fields v. United States, 164 F. 2d 97 (U. S. App. D. C. 
1947), certiorari denied, 332 U. S. 851 (1948); United States v. Dennis, 72 F. Supp. 417 
(D. D. C. 1947); United States v. Bryan, 72 F. Supp. 58, 61 (D. D. C. 1947); Townsend 
v. United States, 95 F. 2d 352 (U. S. App. D. C. 1938); McGrain v. Daugherty, 273 
U.S. 135 (1927). 

58 273 U. S. 135 (1927). 

84 Jd. at 175. 
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he acted within the limits of his constitutional power. The executive 
departments, however, were in an entirely different category, for they 
were created by an act of Congress and depend upon the Congress for 
their continued existence; “It is axiomatic that that which the Congress 
creates, it may destroy or regulate”.°* The conclusion of this “Answer 
to the Minority Report” was that judicial decisions, logic and reason 
upheld the right of the Congress to the authority expressed in House 
Joint Resolution 342.°° 

Debate on the resolution, after the House had resolved itself into the 
Committee of the Whole on the State of the Union, was both diverse 
and interesting. 

Congressman Hoffman of Michigan, who was in charge of the legisla- 
tion on the floor of the House took pains to make clear to the House what 
the resolution did not do. He showed that the resolution in no way 
sought information from any individual holding an office created by 
the Constitution, that is from the President or from any member of 
the judiciary.*’ 

Congressman McCormack of Massachusetts, the minority leader, 
chided his colleagues of the majority stating that this was the first 
time in the history of Congress that this endeavor to obtain informa- 
tien from the executive branch had ever been reported out by a commit- 
tee and considered by either House in the form of a bill or resolution. 
But the majority was ready for Mr. McCormack’s proposition, and 
they replied in the following fashion through their chairman: 

. . . the opponents of this resolution argued that, inasmuch as 79 previous 
Congresses had not found this legislation to be necessary, this Congress should 
not adopt it. Seventy-nine Congresses never found the Marshall plan to be 
necessary. Seventy-nine Congresses never found it necessary to give to other 
nations more than $80,000,000,000. The statement that 79 Congresses never 
found legislation of this type necessary is no argument against the present 
need, for 79 Congresses never found executive departments so insistent in their 
refusal to deny to the Congress information which it needed and requested. 

Never, during the existence of 79 previous Congresses, has the Nation been 
confronted by a bureaucracy which was so egotistical, so arrogant, so defiant 
of the power of the Congress as that which challenged the authority of the 
Eightieth Congress.5* 

Mr. Graham, speaking for the majority, told his colleagues that they 
were considering “one of the most grave, one of the most serious, and 


55 H. R. Rep. 1595, part II, 80th Cong., 2d Sess., 6 (1948). 
88 Jd at 7. 

57 94 Cong. Rec. 5704 (1948). 

68 Jd. at 5708. 
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one of the most far-reaching steps that any Congress of the United 
States will ever take,”"* in this problem of the relations between the 
Congress and the executive branch. He exhurted the members to pass 
this resolution, by all means since “this great sprawling bureaucracy 
with these tremendous grants of powers and the subordination which 
past executives have sought to bring about in lowering the dignity, 
honor, and position of the Congress, can no longer be tolerated”.® He 
argued that the President should be told that he had gone so far and 
could go no further; then, the Supreme Court could pass on the whole 
matter and determine what the policy of the government should be.* 
Congressman Graham was undoubtedly over-flowing with zeal and fervor 
for the cause he was espousing, but the writer questions whether the 
Congressman actually meant that the Supreme Court should determine 
governmental policy. 

Congressman MacKinnon, on the other hand, believed that too much 
emphasis was being placed on the question of confidential, secret or 
restricted information in the course of this debate. It was his feeling 
that too many of the governmental departments, save the Army, Navy 
and Atomic Energy Commission, overclassified their documents and 
information. He claimed that the entire objective of these executive 
departments in so doing was to stop producing evidence on matters in- 
volving public business primarily because it would embarrass the ad- 
ministration. He continued: 


... I have examined these claims of secrecy while I have been a Member of 
Congress. I ran into similar claims when I served in the legislature of my 
own State for a number of years. I have never yet seen the claim of secrecy 
made that when the information was dragged out and given to the public 
there was any real merit-to the claim. I have never yet seen one. There may be 
some that exist, but I will have to be shown. I have never seen a good ex- 
cuse for secrecy and I will say further that the reasons I get down here from 
the Federal departments I consider far inferior to those I get back home. 
They are equally ingenious.*? 


Following these and other expressions of opinion, pro and con, as to 
the merits of this resolution, a group of amendments were introduced, 


59 Jd. at $721. 
60 Jd. at $722. 
61 Jbid. 

62 Jd. at 5728. 
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in an endeavor to settle differences as to the contents thereof and in 
order to perfect the resolution.” 

After sundry amendments had been accepted, the chairman of the 
Committee of the Whole House on the State of the Union reported the 
joint resolution back to the House of Representatives. The resolution 
was then ordered by the Speaker to be engrossed and read a third time.*' 

Congressman McCormack, then, made use of a procedural strategem 
and offered a motion to recommit the resolution to the Committee on 
Expenditures in the Executive Departments. The motion to recommit 
was rejected by a vote of two-hundred-seventeen nays to one-hundred- 
forty-five yeas, with sixty-nine members not voting. The next and 
final action in the House on the joint resolution was ‘‘on the passage of 
the bill”. The question was taken and there were recorded two-hundred- 
nineteen votes in favor of the resolution, with one-hundred-forty-two 
against and seventy members not voting. In the end, then, the joint 
resolution was passed by the House by a substantial majority. 

One could, in fact, say that the majority is overwhelming, when the 
list of the members “not voting” is examined. It is to be noted that, of 
the seventy members not voting, twenty-three were Republicans and 
twenty-five were Dixiecrats. In a word, then, had this resolution passed 
the Senate and been vetoed by the President, an action certain to 
take place, there would have been a distinct possibility of overriding 
the veto. A party line vote, adding the forty-eight votes of the Dixiecrat- 
Republican abstainers to the admixture of two-hundred-nineteen mem- 
bers voting “yea”, would result in two-hundred-sixty-seven votes, which 
is very close to the number required to override a veto in the House of 
Representatives. 

The resolution, as amended by the House of Representatives and as 
passed by that body on May 13, 1948, was referred to the Senate, read 
twice in that body, according to the normal precedure, and referred to 
the Senate Committee on Expenditures in the Executive Departments. 
There, with all the activities of the pre-Presidential election summer 
and with the special session of the Congress, which, by its inactivity, 
lived up to the presidential appellation of a ‘“do-nothing” Congress, 
the joint resolution died. In fact, there was little probability of its 
being enacted, once it reached the House of Representatives as late as 


63 These amendments are not discussed in the body of this article, since they are 
relatively unimportant and have little bearing to the main subject under discussion. 

64 94 Cong. Rec. 5820 (1948). 

65 Jbid. 
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the middle of May in a presidential year. For, even though it passed 
the House of Representatives, there would have been a fair amount of 
debate in the upper body before passage, and following that, most as- 
suredly, there would have been a presidential veto. Then, both Houses 
of the Congress would have been faced with the additional and time- 
consuming problem of marshalling forces to override the veto. 

In this struggle between the executive and legislative branches of our 
Government, the legislative history of the proposed joint resolution is 
quite important. In answer to the precedent argument of the executive 
branch, there has been presented in this article, thus far, the two-part 
reply of the legislative branch, the answer of the Senate during Cleve- 
Jand’s first term and the answer to the House of Representatives by this 
joint resolution during the second session of the Eightieth Congress. 
The joint resolution takes the legislative branch’s answer a step further. 
The Senate, during Cleveland’s first term, said that the precedent argu- 
ment of the executive branch was not valid, since there was no actual 
precedent, the executive departments furnishing information to con- 
gressional committees willingly and without hesitation in a majority of 
instances. Refusal was made only where conflict existed between the 
two branches, more often based on political than on constitutional 
grounds. Going further, the argument of this Senate stated that, not 
only is there no precedent to prevent them from obtaining information 
from the executive branch, on the refusal of the latter branch, but that, 
in carrying out their function, they have the right to know anything 
and everything about the executive departments. This they considered 
particularly true, under the constitutional provision, requiring the 
President to submit information on the State of the Union. 

The House of Representatives, in the second session of the Eightieth 
Congress, takes the further step of proposing that they have the right 
to pass legislation compelling submission of information and documents, 
as they require, under this right which allegedly has always belonged 
to the legislative branch. 

One merely hazards a guess, under the make-up of our present Su- 
preme Court, in submitting whether or not House Joint Resolution 342 
would have been declared constitutional, if enacted into law and if 
brought up to our high court on a test case. When weighing the basic 
arguments of the executive branch, i.e., that there cannot and must not 
be an encroachment by one branch of the government on another branch 
under our doctrine of separation of powers—and of the legislative, that 
the Congress must know of the operations of the executive branch in 
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order to legislate properly and that there should be a spirit of cooperation 
between all branches of our government—it is well to consider the 
language of the United States Supreme Court in the case of O’ Donoghy 
v. United States. This case was decided by a Supreme Court, which 
was probably closer to the present day Truman Court than to the 
Roosevelt Court. The Court there stated: 


If it be important thus to separate the several departments of government 
and restrict them to the exercise of their appointed powers, it follows, as a 
logical corollary, equally important, that each department should be kept 
completely independent of the others—independent not in the sense that 
they shall not cooperate to the common end of carrying into effect the pur- 
poses of the Constitution. . . .°* (Emphasis supplied. ) 


It is suggested that this language, which was quoted favorably by 
the court in Humphrey's Executor v. United States,” probably the 
latest decision on the removal of governmental officials by the President, 
is important to the argument of the legislative branch. It brings out the 
fact that, while it is true the governmental branches must maintain 
their separate entity. all branches are working for a common goal—the 
making of a better government and the preservation of that government. 
However, neither case directly involves the exercise of the power of 
compulsion by the legislative. 

In brief, it is submitted that a study of the debates during the Cleve- 
land administration, of the legislative history of this resolution passed 
by the House of Representatives during the Eightieth Congress and of 
cases decided by the United States Supreme Court during the last twenty 
years show that the precedent argument of the executive branch is not 
as iron-clad as one might be led to believe. While it is not the writer’s 
function at this juncture to present the argument on the merits of the 
respective positions, it is submitted that a future Congress, facing a 
President who is a member of the opposing political party, may well 
make use of these two series of debates—one by a Republican Senate 
during Cleveland’s administration and the other by a Republican Con- 
gress during Truman’s first term—and may well find the means of forc- 
ing their will upon the executive branch, by the passage of legislation, 
similar to House Joint Resolution 342, Eightieth Congress, Second 
Session, 1948. 


66 289 U.S. 516 (1933). 
67 Jd. at $30. 
68 295 U. S. 602 (1935) 
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A CRITIQUE OF THE LEGAL ARGUMENT OF THE EXECUTIVE BRANCH 


In order to ascertain just what is meant by the legal argument of the 
executive branch, it is necessary to examine two specific answers of 
executive departments to requests for information fram committees of 
Congress. 

In April of 1941, Robert H. Jackson, presently an Associate Justice 
of the Supreme Court, was Attorney-General of the United States, a 
member of the Cabinet of the late President Roosevelt. On April 23, 
1941, he had been requested by the Honorable Carl Vinson, Chairman 
of the House Committee on Naval Affairs to furnish the committee with 
all Federal Bureau of Investigation reports since June, 1939, together 
with all future reports, memoranda, and correspondence of the Federal 
Bureau of Investigation, or the Department of Justice, in connection 
with investigations made by that Department arising out of strikes, 
subversive activities in connection with labor disputes, or labor dis- 
turbances of any kind in industrial establishments which had naval con- 
tracts, either as prime contractors or subcontractors. Since the Attor- 
ney-General and the Justice Department in general had received several 
requests for similar types of information, Jackson framed his answer 
to the committee in the manner of a governmental statement of policy, 
or in other words as a formal “Opinion of the Attorney-General.” 

The Attorney-General restated the position of the Department of 
Justice that all investigative reports are confidential documents of the 
executive department of the government, intended to aid the President 
in his duty of seeing that the laws of the land are faithfully executed, 
and that congressional or public access to them would not be in the 
public interest.” He further stated that disclosure of these reports could 
not do otherwise than prejudice law enforcement; that disclosure of 
the reports at that time would also prejudice the national defense and 
be of aid and comfort to the very subversive elements against which the 
Congress wished to protect the country; that disclosure of the reports 
would be of serious prejudice to the future usefulness of the Federal 
Bureau of Investigation; and that disclosure of information contained 
in the reports might also result in the grossest kind of injustice to inno- 
cent individuals.” 


The lawyer of the cabinet then restated that, in refusing to submit 


69 40 Op. Atty. Gen. 45 (1941). 
10 Jd. at 46. 
Tl Jd. at 47. 
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the requested documents to the committee, he was following the “eminent 


examples” of a long line of predecessors, citing from letters of various At. 2 
torneys-General of the United States to the various Houses of Congress;” It 
in addition, he cited the usual examples of presidential refusals and re. th 
fusals of the executive branch.” . 
The important citation from this opinion of the Attorney-General, an 
in which we are most interested, is the statement made that “this dis. at 
cretion in the executive branch has been upheld and respected by the re 
judiciary.”"* Continuing with this line of reasoning, Jackson further 
states: 0 
. . . The courts have repeatedly held that they will not and cannot require the th 
executive to produce such papers when in the opinion of the exccutive their pro- of 
duction is contrary to the public interests. The courts have also held that the 
question whether the production of the papers would be against the public in. B 
terest is one for the executive and not for the courts to determine.*5 m 


m 
72 Attorney-General Jackson cited the following opinions of his predecessors at 40 Op. re 
Atty. Gen. 45, 47 (1°41): . Sf 
“Letter of Attorney General Knox to the Speaker of the House, dated April 27, m 
1904, declining to comply with a resolution of the House requesting the Attorney G 
General to furnish the House with all papers and documents and other information 
concerning the investigation of the Northern Sccurities casc. 


“Letter of Attorney General Bonaparte to the Speaker of the Hlouse, dated April 13, fc 
1908, declining to comply with a resolution of the House requesting the Attorney Ci 
General to furnish to the House information concerning the investigation of certain : 
corporations engaged in the manufacture of woced pulp or print paper. te 

“Letter of Attorney General Wickersham tu the Speaker of the House, dated March 
18, 1912, declining to comply with a resolution of the House directing the Attorney tl 
General to furnish to the House information concerning an investigation of the i 
smelter trust. n 

“Letter of Attorney General McReynolds to the Secretary to the President, dated t 
August 28, 1914, stating that it would be incompatible with the public interest to 
send to the Senate in response to its resolution, reports made to the Attorney General P 
by his associates regarding violations of law by the Standard Oil Co. . 

“Letter of Attorney General Gregory to the President of the Senate, dated February 
23, 1945, declining to comply with a resolution of the Senate requesting the Attorney S 
General to report to the Senate his findings and conclusions in the investigation of n 
the smelting industry. , 

“Letter of Attorney General Sargent to the Chairman of the House Judiciary Com- 7 
mittee, dated June 8, 1926, declining to comply with his request to turn over to i 
the committee all papers in the files of the Department relating to the merger of f 
certain oil companies.” t 

73 Id. at 48-49. - 
74 Id. at 49. 
7 Ibid. } 
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In support of this statement, cases decided by the United States Supreme 
Court, the several federal courts and certain state courts are cited. 
It is doubtful whether these cases are correctly cited and whether 
they would stand scrutiny when applied to the situation where Con- 
gress is requesting information from the executive to aid in legislation 
and whether the courts would so hold, if a congressional committee 
attempted to force the production of such information and the case 
reached the courts, as the result of such forceful action. 

Another executive reply meriting consideration involved the Post 
Office Department. The answer of this Department differs in form from 
the letter of the Attorney-General, in that it was read to a committee 
of the Eightieth Congress as a statement of the Honorable Vincent C. 
Burke, the Acting Postmaster General. The form of this answer was, 
most naturally, different from Jackson’s because the request for infor- 
mation did not come in the courteous form of a letter, as Jackson had 
received, but as a subpoena, commanding Burke to appear before a 
special subcommittee of the Senate Post Office and Civil Service Com- 
mittee and to present investigative reports prepared for the Postmaster 
General by certain post office inspectors. 

The committee took this action, based on a “tip” from a disgruntled 
former area inspector concerning the activities of the postmaster of the 
city of Detroit, Michigan. Newspaper clippings, of some eleven years 
previous, were brought forth. The dissatisfied retired postal inspector 
testified at the hearing, that there were several investigations made of 
this particular post office, all indicating malfeasance and nonfeasance 
in office and that the Post Office Department in Washington had taken 
no action in this matter. He hinted that the reason for the inaction on 
the part of the Washington officials was because the postmaster had 
previously been chairman of the Democratic central committee in the 
greater Detroit area.”® 

In his statement, Burke discussed the functions of post office in- 
spectors, showing that they are the special representatives of the Post- 
master General and are charged with the investigations of post offices 
ad all matters connected with the postal service. He indicated that 
inspection reports received from these officials are regarded as con- 
fidential documents and that the disclosure of their contents is for- 
bidden, except as the Postmaster General, in his discretion, should other- 





% Hearings, Special Subcommittee of Senate Post Office and Civil Service Committee, 
May 20, 1948. Subcommittee composed of Senator Langer of North Dakota, Senator 
Buck of Delaware and Senator Chavez of New Mexico. 
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wise direct. He then relied almost exclusively on the opinion of 
Attorney-General Jackson for the remainder of his statement. In addi- 
tion he pointed out that the disclosure of such information would 
hamper the inspection service, since it would be a breaking of faith 
with many people, who had made confidential statements to these jn. 
spectors, and would also cast aspersions on many innocent People, 
since statements received in investigations are often wrong and inspired 
by malicious or misinformed people. The Acting Postmaster Genera} 
then, cited the executive precedent, as appears in the Jackson opinion. 
and also the statement, with chse citations, to which reference has been 
previously made.” 

Numerous cases are cited in both of these answers of executive de. 
partments.’* 

Before discussing these cases, it is well to recall the proposition which 
the Attorney-General and the Acting Postmaster General support jn 
their respective documents, é.¢., that the courts have held that they will 
not require the executive to produce such papers when the production 
of the same is contrary to the public interest, and that the executive 
shall determine whether or not the production of the papers would be 
or would not be in the public interest. Since both of the documents 
were addressed to Congress, we must naturally presume that the words 
of the Attorney-General as to the production of the papers must mean 
the production of such papers to or for the use of congressional com- 
mittees of investigation. It is submitted that an analysis of these cases 
fails to show that they so hold. 

The two reports cite Marbury v. Madison,” a landmark case in the 
field of American constitutional law. For the purposes of the present 
topic, it is necessary to discuss only the facts of the case plus the quo- 


77 Statement of Vincent C. Burke, Acting Postmaster General, delivered before the 
Special Subcommittee of the Senate Post Office and Civil Service Committee on Thursday, 
May 20, 1948, pp. 3 ff. : 

78 Boske v. Comingore, 177 U. S. 459 (1900); Im re Quarles & Butler, 158 U. S. 532 
(1895); Vogel v. Gruaz, 110 U. S. 311 (1884); Kilbourn v. Thompson, 103 U. S. 168 
(1880); Totten v. United States, 93 U. S. 105 (1875); Aaron Burr v. United States, 4 
Cranch 455 (U. S. 1807); Marbury v. Madison, 1 Cranch 137 (U. S. 1803); Arnstein y. 
United States, 296 Fed. 946 (D. C. Cir. 1924); Elrod v. Moss, 278 Fed. 123 (4th Cir. 1921); 
In re Valecia Condensed Milk Co., 240 Fed. 310 (7th Cir. 1917); Im re Lamberton, 124 
Fed. 446 (W. D. Ark. 1903); Jn re Huttman, 70 Fed. 699 (D. Kan. 1895); Appeal of 
Hartranft, 85 Pa. 433 (1877); Worthington v. Scribner, 109 Mass. 487 (1872); Gray ¥ 
Pentland, 2 S. & R. 23 (Pa. 1815); Thompson v. German Valley R.R., 22 N. J. Eq. 111 
(1871). 

79 1 Cranch 137 (U. S. 1803). 
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tation from the holding of the court, cited in the opinion of Attorney- 
General Jackson. 

President Adams had appointed one William Marbury as a justice of 
the peace, prior to the assumption of the presidency of Thomas Jeffer- 
son. However, the commission evidencing the appointment had not been 
jssued to Marbury by John Marshall, the Secretary of State under 
President Adams. James Madison, who succeeded Marshall as Secre- 
tary of State, refused to issue the commission to Marbury. In the mean- 
time, John Marshall had been appointed Chief Justice of the United 
States by President Adams and was called upon to decide this issue. 

The Attorney-General, Levi Lincoln, was summoned to appear before 
the Court, since certain facts relating to the commission had to be 
ascertained. Lincoln objected to answering the questions, since, as he 
pointed out, he found himself delicately situated between his duty to 
the Court and his duty to the executive department, having been Act- 
ing Secretary of State at the time when the transaction in question had 
taken place. It was Lincoln’s feeling that he was not bound to answer 
concerning any facts which came officially to his knowledge while acting 
as Secretary of State. 

The Court gave Lincoln time to consider what he should answer, but 
stressed that they had no doubt he ought to answer, since there was 
nothing confidential to be disclosed. Anything which was confidential 
or which had been communicated to him in confidence, he was not 
bound to disclose. After some thought, Lincoln agreed to answer all 
questions, with the exception of one, the inquiry as to what had been 
done with the commissions. He had no way of knowing that they had 
ever come to the possession of James Madison, nor could he shed any 
light on the question of. whether they were in the office of the Secre- 
tary of State, when Mr. Madison took over that office. 

The court agreed that Lincoln did not have to say what had become 
of the commissions. The court pointed out that: 


By the Constitution of the United States, the president is invested with cer- 
tain important political powers, in the exercise of which he is to use his own 
discretion, and is accountable only to his country in his political character, and 
to his own conscience. To aid him in the performance of those duties, he is 
authorized to appoint certain officers, who act by his authority, and in con- 
formity with his orders. In such cases, their acts are his acts; and whatever 
opinion may be entertained of the manner in which executive discretion may 
be used, still there exists, and can exist, no power to control that discretion. 
The subjects are political: they respect the nation, not individual rights, and 
being entrusted to the executive, the decision of the executive is conclusive. . . .8 


80 Jd. at 165. 
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Marshall showed that there existed an intimate political relation be. 
tween the President and the heads of departments. Because of this rela. 
tionship, any legal investigation of the acts of any of these officers was 
rendered peculiarly irksome, as well as delicate, and this aroused some 
hesitation about entering into such an investigation. He concluded that 
it was the province of his Court solely, 

. to decide on the rights of individuals. not to inquire how the executive 
or executive officers, perform duties in which they have a discretion. Questions 
in their nature political, or which are, by the constitution and laws, submitted 
to the executive, .. .8! 


could never be made in his Court. 

The author would not dream of depreciating the decision of this first 
chief justice of our high Court. It should be noted, however, that this 
citation, considered so apt by Attorney-General Jackson in his opinion. 
referred to an action brought before the Court by an individual citizen 
and concerned not in the least a situation where information is desired 
not in the interests of a private person but for the benefit of the Con- 
gress of the United States, which, though a different branch than the 
executive, is still a branch of our government. 

The case of Totten, Administrator v. U. S$. stands for the Propo- 
sition that an action cannot be maintained against the government in 
the Court of Claims for secret services rendered during most of the 
Civil War by a Northern spy, based on a contract made between the 
spy and President Lincoln in 1861. Mr. Justice Field stating, as a gen- 
eral principle, that public policy forbids the maintenance of any suit in 
a court of justice, the trial of which would inevitably lead to the 


81 Jd. at 170. Rufus Choate, the famous American lawyer, stated as follows concerning 
Marshall's opinion: 

“I do not know that I can point to one achievement in American statesmanship 
which can take rank for its consequences of good above that single decision of the 
Supreme Court which adjudged that an act of the Legislature contrary to the Con- 
stitution is void, and that the judicial department is clothed with the power to as- 
certain the repugnancy and pronounce the legal conclusion. That the framers of the 
Constitution intended this to be so is certain; but to have asserted it against Congress and 
the Executive, to have vindicated it by that easy yet adamantine demonstration than 
which the reasonings of mathematics show nothing surer, to have inscribed this vast truth 
of conservatism upon the public mind, so that no demagogue not in the last stages of in- 
toxication denies it,—this is an achievement of statesmanship of which a thousand years 
may not exhaust or reveal all the good.” 

As quoted in John F. Dillon, John Marshall Complete Constitutional Decisions (Cal- 
laghan & Co., 1903) p. 38. 

82 92 U. S. 105 (1875S). 
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disclosure of matters which the law itself regards as confidential, and 
respecting which, it will not allow the confidence to be violated. But 
this case is far removed from a refusal by the executive branch to a 
request of a congressional committee. The Totten case involved a civil 
suit for damage and the so-called “confidential” information was re- 
fused when requested by the court in this action. 

The Court held in In re Quarles & Butler* that it is the right of 
every private citizen to inform a United States marshal or his deputy 
of a violation of the Internal Revenue laws, that this right is secured to 
a citizen by the Constitution and, accordingly, that a conspiracy to 
injure, oppress, threaten or intimidate the citizen in the free exercise 
or enjoyment of his right, or because of his having exercised it, is pun- 
ishable under Section 5508 of the Revised Statutes.** Vogel v. Gruaz™ 
was a “privileged statement” case. The United States Supreme Court 
found that a communication made to a state’s attorney in Illinois 
by a person who inquires of the attorney whether the facts communi- 
cated make out a case of larceny for a criminal prosecution, is an ab- 
solutely privileged communication, and cannot, in a suit against such a 
person to recover damages, be testified to by the state’s attorney, even 
though there be evidence of the speaking of the same words to other 
persons than the attorney. Neither of these cases bear on our present 
problem. Nor does Boske v. Comingore® support the broad statement 
made in Attorney-General Jackson’s opinion, since an opinion of a 
court holding that certain records of a government department are 
privileged, has little or no bearing on the scope of congressional investi- 
gatory authority. 

Huttman*™ and Lamberton® concern matters which Internal Revenue 
officials are not compelled to relate in a court of law. Information of this 
nature is confidential and privileged and such officials cannot be com- 
pelled to reveal it. But, these cases arose where the information was 
demanded of the executive department in criminal proceedings in a 
court of law. These cases had nothing to do with demands made by 
congressional investigating committees and the courts said nothing in 
support of the refusal of executive agencies to submit information to 





€3 158 U. S. $32 (1895). 

#4 Rev. Stat. § S508 (1875). 

8 110 U. S. 311 (1884). 

86 177 U. S. 459 (1900). 

87 70 Fed. 699 (D. Kan. 1895). 

88 124 Fed. 446 (W. D. Ark. 1903). 
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such legislative committees. These cases, then, hardly seem germane 
to the question. 

In another cited case the United States Court of Appeals for the 
Fourth Circuit, found, inter alia, that a local sheriff, who testified that 
he communicated to the defendant prohibition officers that the plaintiff 
was transporting liquor, did not have to reveal the source of his infor. 
mation.“ This scarcely is on all fours with the problem at hand. 

In Worthington v. Scribner,” the Massachusetts high court held that. 
in an action for maliciously and falsely representing to the Treasury 
Department of the United States that the plaintiff in bringing books 
into the United States was intending to defraud the Revenue Bureau. 
the defendants could not be compelled to answer interrogatories filed 
by the plaintiff. This was another privileged communication case and 
the court held that the communications in question could not be dis. 
closed, since the discovery of documents which are protected from dis- 
closure upon grounds of public policy cannot be compelled, either by 
interrogatories or by a bill in equity. 

Neither the Worthington case, supra, nor the Valecia,”' Arnstein® 
Gray,” and Thompson™ cases support the proposition asserted by the 
Attorney General in his opinion. They stand for the proposition that 
certain matters, which are classified as privileged communications of 
one sort or another, need not be disclosed in a court of law. While these 
cases place limitations on the judiciary, since the requests or demands 
on the executive were made as a result of civil or criminal litigation— 
they have no bearing on the question under discussion. 

In the Appeal of Hartranft* a grand jury had requested the court 
to hold the Governor of Pennsylvania in contempt because he refused 
to appear, though under subpoena, to testify concerning deaths in a 
Pennsylvania railroad strike. The court held that the Governor was 
the absolute judge of what official communications, to himself, or his 
department, might or might not be revealed, and he was the sole judge 
not only of what his official duties were, but also of the time when they 
should be performed. The nature of the request is similar to requests 
ordinarily made by the legislative upon the executive. But it must be 


88 Elrod v. Moss, 278 Fed. 123 (4th Cir. 1921). 
90 109 Mass. 487 (1872). 

91 240 Fed. 310 (7th Cir. 1917). 

92 296 Fed. 946 (D. C. Cir. 1927). 

9325S. & R. 23 (Pa. 1815). 

94 22 N. J. Eq. 111 (1871). 

95 85 Pa. 433 (1877). 
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noted that the request originally came from the grand jury on the theory 
that it would be an aid to a criminal prosecution. This is the proposi- 
tion to which the decision of the court was necessarily addressed. The 
court’s broad statement, as to the Governor's right to refuse disclosure 
of information, must be read in that context. 

The Attorney-General also cites the Aaron Burr treason trial“ as 
supporting authority. Burr had applied, as will be recalled, for the 
jssuance of a subpoena duces tecum upon President Jefferson. Marshall. 
the presiding judge, allowed the subpoena to issue. It directed the Presi- 
dent to produce a letter which one General Wilkinson had sent to him. 
Burr filed an affidavit with the Court, in which he alleged that this 
letter contained information, which would prove helpful to his defense. 
Marshall, in his opinion, stated that, under the Constitution and laws 
of the United States, the President was not exempt from the process 
of the Court in a criminal trial, nevertheless, he also ruled that the 
President was free to keep from view those portions of the letter which 
the President deemed confidential in the public interest. To this end, the 
President alone was the judge of what was confidential.** This is per- 
haps the nearest thing to authority contained in the citations of the 
Attorney-General. Its weaknesses are too apparent to merit discussion. 

The Court, through Marshall, seems to state that it would not force 
official records and papers into public view by subpoena. What proba- 
bly led the Court to its decision was the fact that the letter in question 
was not in the files of the War Department, or in any other department 
of the Government. The court appears to have been largely influenced 
by Colonel Burr’s argument that the President, who had publicly ac- 
cused Burr of traitorous conduct, in a special message to the Congress, 
and had been primarily responsible for bringing him to trial, and for 
bringing the weight of the government behind the prosecution, ought 
not, in fairness to an accused person on trial for his life, keep from him 
a private communication which the accused thought would help prove 
his innocence.” 

A brief reading of these cases shows clearly that they do not stand 
for the proposition stated in the opinion of the Attorney-General. Some 
of the cases give a general statement as to the theory of separation 


96 2 Robétson, Reports of the Trials of Colonel Aaron Burr (Hopkins and Earle, 1808) 
pp. 533-536. 

97 1 Robertson, Reports of the Trials of Colonel Aaron Burr (Hopkins and Earle, 1808) 
pp. 177, 180, 187-188. 

98 Brown, Executive Papers The President and the Congress (20 New York State Bar 
Assn. Bull. 1948) p. 166, 171. 
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of powers, but the leading case’”® which does so has been overruled bya 


nil 
group of more recent cases beginning over twenty years ago.'”’ we 
The bulk of the cases cited by the Attorney-General not only do not ing 
support his broad assertion, but instead are based on the point that the rec 
papers or testimony sought were privileged communications within the rel 
meaning of the law and hence inadmissible as evidence. In addition. an 
the requests or demands on the executive were a result of civil or crimj- ing 
nal litigation. Whatever limits may be imposed on the judiciary in the fol 
conduct of civil and criminal litigation can have little bearing on the qu 
scope of congressional investigatory authority. co 
The fact that the opinion of the court in Kilbourn v. Thompson, js ju 
outmoded is perceivable from the opinion of the Court of Appeals for | - 
the District of Columbia in Townsend v. United States,'°? where, con- dc 
cerning the scope of a congressional investigation, the court pointed out th 
that a legislative purpose may be presumed and that the “power to A 
conduct a hearing for legislative purposes is not to be measured by 
recommendations for legislation or their absence”.’°> Again, in United tc 
States v. Bryan,‘** the District Court of the United States for the p 


District of Columbia indicated that the collection of facts by a congres- I 
sional investigating committee may cover a wide field and need not be 
limited to “securing information precisely and directly bearing on some 
proposed measure, the enactment of which is contemplated or con- 
sidered”. '* The court found that the Congress could very well find it 
necessary and desirable, in order to act in an enlightened manner, to 
become acquainted not only with the precise topic “involved in pros- 
pective legislation, but also with all matters that may have an indirect 
bearing on the subject’’.’” 

In a decision rendered in 1946, the United States Supreme Court 
gave indication that it recognized that the limitations imposed upon the 
legislative power of inquiry by Kilbourn v. Thompson’ were not realis- 
tic. In that case, Oklahoma Press Publishing Co. v. Walling,’ the Ad- 
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%® Kilbourn v. Thompson, 103 U. S. 168 (1880). | 
100 McGrain v. Daugherty, 273 U. S. 135 (1927). 

101 Supra note 99. 

102 95 F. 2d 352 (D.C. Cir. 1938). 

103 Jd. at 355. 

104 72 F. Supp. $8 (D. D. C. 1947). 

1085 Jd. at 61. 

106 Ibid. 

107 Supsa note 99. 

108 327 U.S. 186 (1946). 
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ministrator of the Wage and Hour Division of the Department of Labor 
nad issued and served on the Oklahoma company a subpoena direct- 
ing the production by the company bi certain of its records, including 
records which would indicate whether or not the company had a sufficient 
relationship to interstate commerce to bring it within the jurisdiction 
and coverage of the Fair Labor Standards Act. The company, in oppos- 
ing the subpoena, contended inter alia, that at least “probable cause” 
for jurisdiction over it must be shown before it could be lawfully re- 
quired by subpoena to produce its records. The Court rejected this 
contention of the appellant company, holding that “probable cause” for 
jurisdiction did not have to be shown in order to validate the subpoena 
—that the Administrator had jurisdiction to compel the production of 
documents in order that he might determine whether the facts showed 
that a case existed within the jurisdiction of the Fair Labor Standards 
Act. 

The Gourt, then, proceeded to liken the powers of the Administra- 
tor, which were granted to him by the Congress, to the inquisitorial 
power of a grand jury or the discovery powers of a court of equity. 
In a footnote to its opinion the court stated that the investigating power 
of Congress, itself, was of the same character.’ It seems reasonable to 
conclude that if Congress can vest in the Administrator of the Wage 
and Hour Division such a power of investigations, limited only by the 
broad grant of authority in Section 11 (a) of the Fair Labor Standards 
net!” Congress itself may do the same in conducting its own investi- 
gations in aid of its own powers. | From this, it seems reasonable to 
conclude further that the inquisitorial power of Congress extends to 
adducing facts which it can use as a basis for determining whether or 
not it has any power to legislate. 

From the above, it can be seen that the Supreme Court is cognizant 
of the unrealistic qualities of the decision in the Kilbourn case and that 
this is not an appropriate case to cite in support of any point in the 
general subject matter of congressional investigations. 

The distinction should be drawn, therefore, between information 
which an individual is demanding for his benefit in a civil or criminal 
trial and information which an investigating committee of the Congress 
should have in order to carry out the legislative intent of a statute or 
in order to aid it in its function of enacting appropriate and necessary 
legislation. There should, of course, be a spirit of cooperation between 


108 Jd. at 216. 
110 §2 Stat. 1066 (1938), 29 U. S.C. § 211 (1946 ed.). 
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the executive and legislative branches when the information is to be 
given for a purpose good for the country as a whole. Furthermore 
it seems reasonable to suppose that the framers of the Constitution 
wished to make that same spirit of cooperation a constitutional obli. 
gation incumbent upon the executive branch. 

It is the feeling of the writer that should a case, perhaps through a 
contempt proceeding involving the head of an exccutive department or 
agency, reach the courts, credence would be given to the requirements 
of the legislative branch and. that the cases cited in the opinion of 
Attorney-General Jackson would not be deemed binding. Stated in 
another way, it is submitted that the aforementioned statement of the 
Attorney-General falls and with it falls the second or legal argument of 
the executive branch. 

CONCLUSION 


In summary, the foregoing discussion holds that the “precedent” ar- 
gument of the executive can be countered by precedents favorable to 
the legislative. about as numerous and strong as those of the executive 
branch. Even if the reader feels that the argument from precedent does 
not favor the legislative as much as it favors the executive branch. 
the claim of Congress that it has the constitutional pewer to create a 
precedent in its favor by enactment of appropriate legislation, has not 
been successfully countered by the executive. It is further submitted 
that the second or legal argurhent of the executive branch, generally ac- 
cepted as true by the public and the press, is not supported by the 
authorities cited. ; 
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THE POWER OF THE EXECUTIVE TO WITHHOLD IN- 
FORMATION FROM CONGRESSIONAL 
INVESTIGATING COMMITTEES 


The power of congressional committees has become one of the most 
controversial subjects of our day. It has received widespread publicity in 
television, radio and the press, and the problems created by Congress’ 
power to investigate are the object of increasing study by lawyers and by 
the courts." 

The functions of congressional committees include: the securing of 
information to enable Congress to legislate wisely; the examining of 
activities of administrative agencies in their implementation of the laws; 
and the scrutinizing of the expenditure of public funds. When engaged 
in one or more of these activities, a committee may summon witnesses 
and require their testimony under threat of contempt proceedings. 


Article I, Section I, of the Constitution placed “all legislative Powers” 
in a Congress consisting of a Senate and House of Representatives. The 
Constitution is silent as to the power of Congress to compel witnesses to 
testify or be cited for contempt. But, the power itself is one of the in- 
herent rights of a legislature. If kept within proper bounds, it is “an 
attribute of the power to legislate.”* The effective contempt statute 
originated in 1857 and is very similar to the law in effect today.* 


Considerable attention has been given to the Fifth Amendment as it 
relates to congressional investigations.‘ Quite distinct problems arose 
during the Army-McCarthy hearings over the power of a committee to 
require members of the executive department to produce requested in- 
formation. Basic to this issue is the effect,of the doctrine of separation of 
powers on the investigative powers of Congress. 


1 One of tke better recent studies is represented in the Symposium on Congressional 
Hearings and Investigation in 14 Fed. B.J. 3-181 (1954). 

2 McGrain v. Daugherty, 273 US. 135, 161 (1927). Cf. Kilbourn v. Thompson, 103 
US. 168 (1880). 

8 11 Stat. 155 (1880), 2 U.S.C. § 192 (1952). The provision presently reads: “Refusal 
of witness to testify. Every person who having been summoned as a witness by the 
authority of either House of Congress to give testimony or to produce papers upon any 
matter under inquiry before either House, or any joint committee . . . or any committee of 
either House of Congress, willfully makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under inquiry shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than $1,000 nor less than $100 and imprison- 
ment in a common jail for not less than one month nor more than twelve months.” 

* Huard, The Fifth Amendment—An Evaluation, 42 Georgetown L.J. 345 (1954). 
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THE PrRoBLeM 


On January 21, 1954, John G. Adams, Counselor for the Department of 
the Army, participated in a meeting of persons from executive depart. 
ments, relative to charges and countercharges between the Army and 
Senator Joseph R. McCarthy of Wisconsin. At a hearing of a Specia] 
Subcommittee’—investigating the various accusations, Mr. Adams was 
questioned as to the nature of these discussions. His counsel, Mr. Welch, 
replied that he had been ordered not to testify concerning the meeting. 
Mr. Adams was instructed to furnish the Subcommittee with a written 
communication concerning this decision.® In response, a letter from 
President Eisenhower to the Secretary of Defense was presented to the 
Subcommittee together with a memorandum from the Attorney Genera] 
defending the President’s action.’ In his letter, the President assumed 
direct responsibility for withholding the information sought. In doing 
so, he raised anew a persistent and perplexing problem. 


SEPARATION OF POWERS 


In separate Articles, the Constitution provides for three branches of 
government. The First Article gives to Congress “all legislative Powers 
herein granted”; the president, by the Second Article, is given “the 
executive Power”; and the Third Article states that “the judicial Power 
of the United States” shall be vested in the Supreme Court and such in- 


5 Special Subcommittee on Investigations of the Committee on Government Operations 
United States Senate, 83d Cong., 2d Sess. (1954). 

6 Hearings before Senate Special Subcommittee on Investigations of the Committee of 
Government Operations pursuant to S. Res. 189 (Army-McCarthy Hearings), 83d Cong, 
2d Sess. 1173 (1954). 

7 100 Cong. Rec. 6621 (1954). The President’s letter is a classic statement of the doctrine 
of separation of powers. In pertinent part it read: 

“Because it is essential to efficient and effective administration that employees of the 
executive branch be in a position to be completely candid in advising with each other 
on official matters, and because it is not in the public interest that any of their conversa- 
tions or communications or any documents or reproductions, concerning such advice be 
disclosed, you will instruct employees of your Department that in all their appearances 
before the subcommittee of the Senate Committee on Government Operations regarding the 
inquiry now before it they are not to testify to any such conversations or communications 
or to produce any such documents or reproductions. 


“I direct this action so as to maintain the proper separation of powers between the 
executive and legislative branches of the Government in accordance with the respo-. j! ‘i- 
ties and duties under the Constitution. This separation is vital to preclude the exeruse of 
arbitrary power by any branch of the Government.” 
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ferior courts as Congress may establish. The doctrine of separation of 
has as its essential aim the maintenance, to the extent feasible, of 
independence of judgment and action within each branch of government. 
Except as authorized by the Constitution, no one of the three branches is 
to encroach upon another. In this manner a dangerous concentration of 
powers was sought to be avoided, and governmental functions were re- 
tained by those departments best qualified to exercise them.® 
Madison states in The Federalist: 
. .. The accumulation of all powers, Legislative Executive, and Judiciary, in the 
same hands, whether of one, a few, or many, and whether hereditary, self-ap- 


pointed, or elective, may justly be pronounced the very definition of tyranny. 
Were the Federal Constitution, therefore, really chargeable with this accumula- 


tion of power . . . having a dangerous tendency to such an accumulation, no 
further arguments would be necessary to inspire a universal reprobation of the 
system.® 


In continuing, he demonstrated that the doctrine does not mean that 
each branch should be antagonistic to the others, but that cooperation be- 
tween them was essential for successful government.’® It is interesting to 
note that Madison felt the legislative department had the easiest road to 
encroachment on the other branches of government. 


The Legislative department derives a superiority in our Governments from 
other circumstances. Its constitutional powers being at once more extensive 
and less susceptible of precise limits, it can, with the greater facility, mask, 
under complicated . . . and indirect measures, and the encroachments which it 
makes on the coordinate departments. It is not unfrequently a question of real 
nicety in Legislative bodies, whether the operation of a particular measure will, 
or will not extend beyond the Legislative sphere. On the other side, the Execu- 
tive power being restrained within a narrower compass, and being more simple 
in its nature, and the judiciary, being described by landmarks, still less uncertain, 
projects of usurpation by either of these departments would immediately betray 
and defeat themselves.'! 


To legislate and to appropriate money for governmental expenditures, 
Congress must be informed of the activities of the executive branch. 
Comity and reasonableness on the part of the executive is necessary for 
orderly government. Yet, it would seem obvious that Congress may not 


8 For a fascinating review of the doctrine as applied in the United States and abroad 
see Vanderbilt, the Doctrine of the Separation of Powers and its Present-Day Significance 
(1953). 

® Madison, The Federalist, No. 46, p. 334 (Dawson 1888). 

10 Madison observed that none of the state governments in existence at that time applied 
the doctrine literally. 

11 Madison, The Federalist, No. 47, p. 344 (Dawson 1888). 
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assert a right to all the papers and information held by the executive de. 
partment. Such a position would imply that Congress might also demand 
research data, proposed opinions, and like material of Supreme Court 
Justices. Conflict has arisen when Congress and its committees have 
failed to recognize a discretionary right in the executive to withhold in- 
formation from the legislative branch. 


CONGRESSIONAL INACTION AND THE PRECEDENT ARGUMENT 


The executive, in its refusal to furnish data requested by Congress, 
bases its position mainly on the “precedent” argument. This is the basis 
of the memorandum from the Attorney General which accompanied the 
Presidert’s letter to the Secretary of Defense. After a short statement 
of the validity of the President’s action, the memorandum of the Attorney 
General cited previous instances of the refusal of the executive to furnish 
information requested by Congress. 

The House of Representatives, in 1792, authorized a committee to 
inquire into the causes of a failure of an expedition under Major General 
St. Clair. In the process of this investigation, the Committee asked the 
executive branch to furnish papers pertaining to the campaign. Wash- 
ington, with his cabinet, came to the conclusion: 

First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the executive ought 
to communicate such papers as the public good would permit, and ought to 
‘refuse those, the disclosure of which would injure the public; consequently were 
to exercise a discretion. Fourth, that neither the committee nor the House had a 
right to call on the Head of a Department, who and whose papers were under 
the President alone; but that the committee should instruct their chairman to 
move the House to address the President.'? 


This was the first statement by the executive of his power to refuse 
to furnish information to a congressional investigating committee. As a 
recent book points out: “At the time, this aroused no controversy, for the 
Cabinet agreed that, so far as the St. Clair records were concerned, ‘There 
was not a paper which might not be properly produced.’ Accordingly, on 
April 4, the President directed the Secretary of War to lay before the 
House committee the records it desired.”’* Other requests by congres- 
sional committees were not resolved in such an amicable manner. The 
following incidents from the Attorney General’s memorandum are illus- 
trative.’* 

42 1 Works of Thomas Jefferson 189-190 (Ford 1892). 

18 Taylor, Grand Inquest 24 (1955). 


14 See Wolkinson, Demands of Congressional Committees for Executive Papers, 10 Fed. 
B.J. 103 (1949). 
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February 22, 1950 


March 27, 1950 


May 16, 1951 


January 31, 1952 


April 22, 1952 


April 3, 1952 
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Type of Document Refused 


Senate Res. 231 directing Senate Subcommittee to procure 
State Department loyalty files was met with President 
Truman’s refusal, following vigorous opposition of J. 
Edgar Hoover. 

Attorney General and Director of FBI appeared before 
Senate Subcommittee. Mr. Hoover’s historic statement of 
reasons for refusing to furnish raw files approved by At- 
torney General. 


General Bradley refused to divulge conversation between 
President and his advisors to combine Senate foreign Re- 
lations and Armed Services Committees. 


President Truman directed Secretary of State to refuse to 
Senate Internal Security Subcommittee the reports and 
views of foreign service officers. 


Acting Attorney General Perlman laid down procedure for 
complying with requests for inspection of Department of 
Justice files by Committee on Judiciary. 

Request on open cases would not be honored. 

Status reports will be furnished. 

As to closed cases, files would be made available. 

All FBI reports and confidential information would 

not be made available. 

* As to personal files, they are never disclosed. 


President Truman instructed Secretary of State to with- 
hold from Senate Appropriations Subcommittee files on 
loyalty and security investigations of employees—policy to 
apply to all executive agencies. The names of individuals 
determined to be security risks would not be divulged.'® 


In replying to the precedent argument, the legislative proponent relied 
most strongly on the numerous instances in which the executive depart- 
ments have furnished information in response to a request or subpoena.”® 
But up to the present date, Congress has taken no effective measures to 
insure a compliance with its requests by the executive branch when the 
information requested has not been freely produced. There have, how- 
ever, been some attempts in this direction. 

During Cleveland’s Administration, the President removed one George 
Duskin as District Attorney for the Southern District of Alabama and 
announced the appointment of a John Burnett, whose name was for- 
warded to the Senate for confirmation. The Senate Judiciary Committee 


15 100 Cong. Rec. 6623 (1954). 
16 Elaborate instances are given in 17 Cong. Rec. 2216-2221 (1886). 
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asked the Attorney General to supply it with all information on Duskin’s 
conduct in office. The Attorney General replied that the President did not 
consider “that the public interest will be promoted by a compliance with 
said resolution and the transmission of the papers. ...’’” This set off a 
lengthy congressional debate on the power of the executive to refuse to 
furnish such information. A majority and minority report was issued 
on a resolution condemning the Attorney General for his refusal to 
furnish the information requested. 


The majority was of the opinion that a congressional committee could 
demand any information it desired of the executive. Senator Wilson of 
Iowa complained bitterly of the Administration’s action: 

. . we must look elsewhere than in the field of public interest for the true reason 
for this most extraordinary position of this administration. . . . He now confounds 
the public interest with the partisan interest of his administration. . . . The ad- 
ministration has discovered that it has secrets, and glass doors are no longer used. 
Its manipulation of official patronage, in violation of its own declarations in favor 
of better methods, has made it the custodian of official files which it has not the 
courage to disclose.'® : 


It is difficult for the president to refute this approach to the problem 
unless he makes public the information involved. This, of course, is not 
‘feasible if disclosure would truly be against the public interest. In the 
Duskin case, even the minority report denied the President’s authority 
to withhold any document other than his private papers.'® 


Although the Senate adopted the face-saving resolution condemning 
the Attorney General,” the President prevailed, for no information on 
Duskin’s dismissal was furnished, and Cleveland’s nomination of his 
successor was confirmed by the Senate. 


Again, during the Theodore Roosevelt Administration, the executive 
was challenged by the legislative branch. The Senate adopted a resolu- 
tion*' directing the Attorney General to inform it whether certain legal 


17 17 Cong. Rec. 2213 (1886). 

18 Id. at 2295. 

19 The majority and minority reports are in 7 Sen. Misc. Documents 232 (1893). “The 
Minority admit, once for all, that any and every public document paper, or record on 
the files of any Department, or in the possession of the President, relating tu any subject 
whatever, over which either House of Congress has any grant of power, jurisdiction, or 
control under the Constitution, is subject to the call or inspection of either House for 
use in the exercise of its Constitutional powers and Jurisdictions.” 17 Cong. Rec. 2215 
(1886). 

20 17 Cong. Rec. 2810 (1886). 

21'S. Res. 240, 60th Cong., 2d Sess. (1909). See 43 Cong. Rec. 452 (1909). 
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ings had been taken against the United States Steel Corporation, 
and if not the reason for inaction. In a letter to the Senate, President 
Roosevelt said the Attorney General had informed him there was no 
ground for legal action, and the Senate had been given all relative in- 
formation. He stated further: 


. .. I feel bound, however, to add that I have instructed the Attorney General 
not to respond to that portion of the resolution which calls for a statement of his 
reason for nonaction. I have done so because I do not conceive it to be within 
the authority of the Senate to give directions of this character to the head of an 
executive department, or to demand from him reasons for his action. Heads of 
the executive departments are subject to the Constitution, and to laws passed 
by Congress in pursuance of the Constitution, and to the directions of the Presi- 
dent of the United States, but to no other direction whatever.?? 


The Senate, having been unable to get the documents from the At- 
torney General, thereafter summoned Herbert Knox Smith, Head of the 
Bureau of Corporations, to appear before its Committee on Judiciary. 
When he appeared, the committee informed him that if he did not at 
once transmit the papers and documents requested, the Senate would 
order his imprisonment. Mr. Smith reported this to the President and the 
latter ordered him in writing to turn the papers over to him, and defied 
the Senate to do its worst.”* 

Thwarted in its efforts to obtain the records from two heads of depart- 
ments there was introduced the following Senate resolution: 


“Resolved by the Senate, That any and every public document, paper or rec- 
ord, or copy thereof, on the files of any department of the Government, relating 
to any subject whatever over which Congress has any grant of power, jurisdic- 
tion or control, under the Constitution and any information relative thereto 
within the possession of the officers of the department, is subject to the call or 
inspection of the Senate for its use in the exercise of its constitutional powers 
and jurisdictions.’’*4 

During the prolonged debate that followed, Senator Bacon of Georgia 
attacked President Roosevelt’s position, arguing that the Senate is the 
judge of its need, and when that need has been determined, neither the 
president nor the head of any department may refuse its demands.”*> An 
impasse between the two branches of government was again reached, but 
in this instance, no affirmative action was taken on the resolution as it was 
committed to the Judiciary Committee*® where it died. 


22 43 Cong. Rec. 840 (1909). 

23 Butt, the Letters of Archie Butt 305-306 (1924). 
24 43 Cong. Rec. 839 (1909). 

25 Id. at 846. 

26 Id. at 3740. 
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During the course of debate on the resolution, Senator Bacon advanced 
another of the arguments supporting the right of Congress to demand any 
paper from the executive departments. In discussing the creation and 
maintenance of such departments, he said: “Congress creates them; 
Congress confers upon them every power which they have; Congress can 
take from them their power or can give more power. It can create other 
departments and it can destroy those which exist.””*" 

He implied that, because Congress could abolish the various depart- 
ments, it had complete authority other them—including the right to de- 
mand any information in their possession. The answer of the executive 
to this reasoning is that the separation of powers doctrine established by 
the Constitution” places responsibility for executive departments in the 
President and forbids Congressional control. In a message to the Senate 
in 1886, President Cleveland said: 

. . . though public officials of the United States might be created by laws enacted 
by the two Houses of Congress, this fact did not necessarily subject their offices 
to congressional control, but, on the contrary, that “these instrumentalities were 
created for the benefit of the people, and to answer the general purposes of 
government under the Constitution and the laws; and that they are un- 
encumbered by any lien in favor of either branch of Congress growing out of 


their construction, and unembarrassed by any obligation to the Senate as the price 
of their creation.”?* 


The legislative history of Section 136 of the Legislative Reorganiza- 
tion Act of 1946 demonstrates that Congress has been aware of the Con- 
stitutional problems involved. Section 136, entitled Legislative Over- 
sight bv Standing Committees of Government, reads as follows: 


To dssist the Congress in appraising the administration of the laws and in de- 
veloping such amendments or related legislation as it may deem necessary, each 
standing committee of the Senate and the House of Representatives shall exercise 
continuous watchfulness of the execution by the administrative agencies con- 
cerned of any laws, the subject matter of which is within the jurisdiction of such 
committee; and, for that purpose, shall study all pertinent reports and data 
submitted to the Congress by the agencies in the executive branch of the 
Government.*° [Emphasis supplied. ] 


The word watchfulness was not the language recommended by the 
committee report to the House of Representatives. In that report, it was 


27 Id. at 843. 
28 U.S. Const. Art. I, § 1. “The Executive power shall be vested in a President of 
the United States of America.” [Emphasis supplied.) 


29 Cleveland, ‘“‘The Independence of the Executive,” in his Presidential Problems 62 
(1904). 


30 60 Stat. 832 (1946). 
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recommended “That the standing committees of both Houses be em- 
powered to carry on continuing review and oversight of legislation and 
agencies within their jurisdiction. . ..”*' The report said that although 
a separation of powers was established by the Constitution, it was not in- 
tended that each branch would go its own separate way. “Each year the 
gulf between Capitol Hill and the departments widens.”” Legislative 
supervision was thus necessary. It was stated by Senator La Follette: 

. . . Congress has long lacked adequate facilities for the continuous inspection 

and review of administrative performance. 

. . . Armed with the power of subpoena and staffed with qualified specialists 

in their respective provinces of public affairs, these committees would conduct 


continuous review of the activities of the agencies administering laws originally 
reported by the legislative committees.®4 


These proposals were forcefully challenged by Senator Donnell and 
other Senators on the ground that review of administrative agencies im- 
plied Congressional authority over the executive departments. The word 
review was changed to watchfulness.* At that point it seemed that Con- 
gress was aware of the executive department as an equal branch of gov- 
ernment. Senator John McClellan of Arkansas, however, offered an 
amendment aimed at giving investigating committees the power to sub- 
poena the heads of executive agencies. He also wanted the contempt 
statute™ to apply to these proceedings.** This amendment was defeated 
after very little debate by a voice vote.*” 

In 1948, the controversy between the legislative and executive branches 
almost reached a climax. The House Committee on Un-American Activi- 
ties released a report which charged that Dr. Edward Condon, Director 
of the Bureau of Standards, was a weak link in national security and 
requested the Secretary of Commerce to turn over his personnel file, in- 
cluding the FBI report on him. This was refused. On March 13, 1948, 
President Truman issued a directive forbidding all executive departments 
and agencies to furnish information or reports concerning loyalty of their 
employees to any court or congressional committee, until the president 
had determined what response would be in the public interest.*® 
“81 J. Rep. No. 1011, 79th Cong., 2d Sess. (1946). 

82 Ibid. 

33 Sen. Rep. No. 1400, 79th Cong., 2d Sess. 6 (1946). 

34 92 Cong. Rec. 6445-7 (1946). 

35 11 Stat. 155 (1880), 2 US.C. § 192 (1952). 

36 92 Cong. Rec. 6565 (1946). 

87 Id. at 6566. 


38 Confidential Status of Employee Loyalty Records, Exec. Dir., 13 Fed. Reg. 1359 
(1948). 
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At the same time the Condon report appeared, Congressman Hoffman 
introduced a resolution which had as its purpose: 
. . . to make available to any and all standing, special, or select committees . _ . 


information which may be deemed necessary to properly perform the duties 
delegated to them by the Congress.*® 


The resolution passed*® and the House had done something which none 
of the seventy-nine previous Congresses would do—it met the issue head 
on. The resolution went to the Senate Committee on Expenditures in the 
Executive Department from which it was never reported out, and thus 
it died. Had it become law, what could be done if an agency head refused, 
at the president’s direction, to produce certain information demanded by a 
congressional investigating committee? Presumably, the issue would be 
settled by a court decision holding the act unconstitutional. By enact- 
ment of the law an attempt would have been made to subordinate the 
executive to the legislative branch of government. The separation of 
powers established by the Constitution can be changed only on consti- 
tutional amendment. 

Assuming that the law was upheld, what action could be taken against 
the president of he obtained the reports and refused to give them over? 
It was admitted by the resolution’s proponent, Mr. Hoffman, that the 
president could not be held in contempt.*’ The reason given for this was 
that the legislative branch has no authority over the president of the 
United States. Under the Constitution, in.peachment would be the only 
course open to Congress. It is improbable that impeachment proceedings 
would develop in an instance of this nature, but if they are the solution, 
there appears to be no need for the law. Mr. Hoffman thought the presi- 
dent would not dare to withhold information in the face of this legislation 
because public opinion would be against such action. The president how- 
ever, is answerable to public opinion in either case, and it is doubtful 
that the presence of the act would substantially strengthen the position 
of Congress. 

The basic practical weakness of the congressional position is that, even 
with applicable legislation, the president need be moved only by impeach- 
ment proceedings. The head of any executive department need merely 








39 HJ. Res. 342, 80th Cong., 2d Sess. (1948). Mr. McCormack indicated the purpose 
of the resolution when he stated: “We have a right to express our views, but we have no 
right to force them on the Executive, because if we use force it means that the Executive 
becomes completely subject to the Legislature. 

49 94 Cong. Rec. 5822 (1948). 

41 Id. at 5706. 
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turn the papers over to the president for his consideration, and if he 
deems it not to be in the public interest to divulge them, their retention 
by him would effectively end the controversy. a 

Congress, then, has done nothing to infringe on the claimed privilege 
of the executive, although it came exceedingly close to an attempt at con- 
trol in 1948. If Congress did attempt so to limit the executive, the law 
would be futile both on a Constitutional and a practical basis. 


THE LEGAL ARGUMENT 


The second support of the executive position is the so-called legal 
argument, consisting of numerous case histories.‘? It should be noted 
that no case has been found which directly applies to the problem at 
hand. 

The contention that heads of executive departments are answerable to 
Congress was met and disposed of in 1803 in the case of Marbury v. 
Madison.** In that decision, Chief Justice Marshall made this statement 
which is still the law today: 


By the Constitution of the United States, the president is invested with certain 
important political powers, in the exercise of which he is to use his own discre- 
tion, and is accountable only to his country in his political character and to his 
own conscience. To aid him in the performance of these duties, he ts authorized 
to appoint certain officers, who act by his authority, and in conformity with his 
orders. 

In such cases, their acts are his acts: and whatever opinion may be entertained 
of the manner in which executive discretion may be used, still there exists, and 
can exist, no power to control that discretion. The subjects are political. They 
respect the nation, not individual right, and being entrusted to the executive, 
the decision of the executive is conclusive.44 [Emphasis supplied. ] 


The Court held that it could not, by political action, attempt to usurp 
the executive powers. It also determined that presidential associates, 
necessary to his performance of executive functions, are answerable to 
him and act by his authority alone. They cannot, therefore, be under 
the authority of the courts or of Congress, but are merely provided for 
by Congress to aid the Executive. 

The main legal arguments of the executive are found in the Opinions 
of the Attorney Generals. These opinions are naturally limited to up- 
holding the executive position. 


‘2 For an example of this approach see Wolkinson, Demands of Congressional Committees 
for Executive Papers, 10 Fed. B.J. 233-240 (1949). 

481 Cranch 137 (U.S. 1803). 

44 Id. at 165-166. 
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In 1905, the Secretary of Commerce and Labor asked “To what extent 
and upon what grounds may the Secretary decline to furnish officia) 
records of the Department, or copies thereof, or to give testimony in g 
cause pending in court?’’*® [Emphasis supplied.] The Attorney Genera] 
answered: 

.-- I am of opinion that . . . you may properly decline to furnish official records 
of the Department, or copies thereof, or to give testimony in a cause pending 
in court, whenever in your judgment the production of such papers or giving 


of such testimony might prove prejudicial for any reason to the Government or 
to the public interest.*® [Emphasis supplied. } 


Although the Attorney General’s opinion relates to the withholding of 
information from a court and not from a Congressional Committee, an 
analogy may be drawn. By examining judicial holdings with regard to 
the executive privilege in court, it is possible to determine the probable 
decision in a case involving proceedings for contempt of Congress against 
a head of an executive department. As stated above, there is no case 
directly in point. 

In United States v. Reynolds*’ it was argued that Congress had by 
statute** recognized that the head of each department has control of the 
records of his department. The theory was merely mentioned in the 
opinion and the issue was not decided.*® 

The courts have repeatedly held, under the statute, that the depart- 
ments can, in a suit between private individuals, withhold their records 
as confidential when so classed by departmental regulations.’ The right 
of the Army to refuse to disclose confidential information the secrecy 
of which it deems necessary to national defense, is indisputable."! 


45 25 Ops. Att’y Gen. 326, 327 (1905). 

46 Id. at 331. 

47 345 US. 1 (1953). 

48 Rev. Stat. § 161 (1875), § U.S.C. § 22 (1952): “The head of each department is 
authorized to prescribe regulations, not inconsistent with law, for the government of his 
department, the conduct of its officers and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of the records, papers, and property ap- 
pertaining to it.” 

49 345 US. at 6 n. 9 (1953). 

50 ‘Boske v. Comingore, 177 U.S. 459 (1900); Touhy v. Ragen, 180 F.2d 321 (7th Cir. 
1950), aff'd, 340 US. 462 (1951); Ex parte Sackett, 74 F.2d 922 (9th Cir. 1935); In re 
Lamberton, 124 Fed. 446 (W.D. Ark. 1903); In re Huttman, 70 Fed. 699 (D. Kan. 1895). 

51 United States v. Reynolds, 345 U.S. 1 (1953); Fireman's Fund Indemnity Co. v. 
United States, 103 F. Supp. 915 (N.D. Fla. 1952); Firth Sterling Steel Co. v. Bethlehem 
Steel Co., 199 Fed. 353 (E.D. Pa. 1912); but cf. In re Grove, 180 Fed. 62 (3d Cir. 1910). 
See also Philos, Executive Privilege and the Release of Military Records, 14 Fed. B.J. 113 
(19584). 
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In Boske v. Comingore*? the court upheld the right of an Internal 
Revenue Collector to withhold (under a Treasury regulation) informa- 
tion forming a part of the Bureau records from a state court. In dis- 
allowing a holding of contempt, the Supreme Court said: “Reasons of 

public policy may well have suggested the necessity, in the interest of the 
Tilctanent, of not allowing access to the records in the offices of col- 
lectors of internal revenue, except as might be directed by the Secretary 
of the Treasury.’** Thus, the Court has little difficulty upholding the 
executive’s privilege when invoked in a court proceeding under the sta- 
tute.** Since the statute seems merely to be a recognition by the legisla- 
ture of the executive’s position, the court should uphold the executive’s 
position in regard to congressional committees as well. Having limited 
the judiciary under the doctrine of separation of powers, there seems to 
be no reason that the same limitation should not apply to the legislature 
with regard to information which the executive believes to be prejudicial 
to the public interest. 


The cases are illuminating in that the federal courts have never had 
before them a contempt citation by Congress against a head of an execu- 
tive department. There can be no doubt that Congress can punish private 
persons for contempt and has repeatedly done so.” 


In McGrain v. Daugherty® it was held that Congress has implied power 
to compel private persons to give testimony to enable Congress to exercise 
its legislative function under the Constitution. It also held that a witness 
rightfully may refuse to testify where the bounds of the power are ex- 
ceeded or where the questions propounded are not pertinent to the matter 
under inquiry. In Sinclair v. United States*' while reiterating what the 
Court said in McGrain v. Daugherty, the Court further stated: 


62 177 U.S. 459 (1900). 

53 Id. at 469. 

54 A court has held that the privilege may be waived. In a case where the Administrator 
of the Wage and Hour Division of the Department of Labor was seeking an order enjoin- 
ing defendant from violating the provisions of the Fair Labor Standards Act, the court 
held “‘that when a party seeks relief in a court of law, he must be held to have waived any 
privilege, which he otherwise might have had, to withhold testimony required by the 
rules of pleading or evidence as a basis for such relief.” Fleming v. Bernardi, 1 F.R.D. 624, 
625 (N.D. Ohio 1941). 

55 United States v. Bryan, 339 U.S. 323 (1950); Sinclair v. United States, 279 U.S. 263, 
291 (1929); McGrain v. Daugherty, 273 U.S. 135 (1927); In re Chapman, 166 U.S. 661 
(1897) ; United States v. Emspak, 95 F. Supp. 1010 (D.D.C. 1951). 

56 273 US. 135 (1927). 

57 279 U.S. 263 (1929). 
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It has always been recognized in this country, and it is well to remember, 
that few if any of the rights of the people guarded by fundamental law are of 
greater importance to their happiness and safety than the right to be exempt 
from all unauthorized, arbitrary or unreasonable inquiries and disclosures jp 
respect of their personal and private affairs.5* 


The limitations mentioned in the McGrain case, supra, were not spe. 
cifically spelled out by the Court in relation to congressional committees’ 
implied power to inquire into the individual’s private affairs. This has 
resulted in Congress, under this so-called implied power, assuming bound- 
less power over the individual in his private affairs. The courts have not 
afforded realistic protection to witnesses injured by the excesses of such 
committees, as they imply in the Sinclair case."® But the recognition in 
both cases that the investigative powers of congressional committees 
are limited by fundamental rights established in the Constitution, fur- 
nishes evidence that under the constitutional separation of powers the 
courts should uphold the discretionary power of the executive to with- 
hold information. 


In 1941, the Attorney General gave the executive position regarding 
investigative reports when he stated: 

It is the position of this Department, restated now with the approval of and at 
the direction of the President, that all invesigative reports are confidential docu- 
ments of the executive department of the Government, to aid in the duty laid 
upon the President by the Constitution to “take care that the laws be faithfully 


executed,” and that congressional or public access to them would not be in the 
public interest. 


This discretion in the executive branch has been upheld and respected 
by the judiciary. The courts have repeatedly held that they will not and cannot 
require the executive to produce such papers when in the opinion of the execu- 
tive their production is contrary to the public interest.” 


This statement has been criticized as unsupported by the authorities 
cited.*’ It is contended that the cases stand for the principle that an 
individual cannot demand records of the executive departments in civil 
or criminal litigation. This is correct, but, as discussed above, the analogy 
between constitutional concern for separation of powers and constitu- 


58 Id. at 292. 

5® Huard, The Fifth Amendment—An Evaluation, 42 Georgetown L.J. 345 (1954). 
69 40 Ops. Att’y Gen. 45, 46-49 (1941). 

1 Collins, The Power of Congressional Committees of Investigation to Obtain Informa- 


tion from the Executive Branch: The Argument for the Legislative Branch, 39 Georgetown 
L.J. 563, $87-S98 (1951). 





tion 
wou 
dua 


to ' 
jur 
ten 
cer 
the 


Se Sl 





EXECUTIVE PRIVILEGE 241 


tional concern for fundamental rights would indicate that the courts 
would uphold the executive’s position here as they have upheld indivi- 
duals’ rights to non-disclosure. 

Few state cases have been decided involving the power of the executive 
to withhhold information on grounds of public interest. In 1877, a grand 
jury requested the court to hold the Governor of Pennsylvania in con- 
tempt because of his refusal to appear, under subpoena, to testify con- 
cerning riots and deaths in a railroad strike.** In denying the request, 
the court said: 

... We had better at the outstart recognize the fact, that the executive depart- 
ment is a co-ordinate branch of the government, with power to judge what should 
or should not be done, within its own department, and what of its own doings 
and communications should or should not be kept secret, and that with it, in 
the exercise of these constitutional powers, the courts have no more right to 
interfere, than has the executive, under like conditions, to interfere with the 
courts.*% 


In 1951, the Development and Industrial Commission of Massachusetts 
had an economic analysis of industrial conditions made by a private 
firm. The Massachusetts Senate ordered a Commission member to pro- 
duce the report, since it was believed the report would be cf aid in legis- 
lating on the subject of taxation and employment security. The Com- 
missioner refused, alleging an unconstitutional interference by the legis- 
lative branch with the executive branch. He stated further that the act 
establishing the Commission required the submission of an annual re- 
port, and that this was the extent of the legislature’s control over the 
Commission. “By a special procedure established by the Massachusetts 
Constitution,™ six justices rendered an opinion which upheld the right of 
the legislature to summon witnesses, and compel the production of docu- 
ments and disclosure of information under threat of contempt proceed- 
ings. The decision was based on provisions of the State Constitution and 
upon the principle that such powers are inherent in a legislature. It was 


62 Appeal of Hartranft, 85 Pa. 433 (1877). 

68 Id. at 445. The court had stated earlier, by way of dicta, that: “The President of 
the United States, and the governors of the several states, are not bound to produce 
papers or disclose information . . . when in their own judgment the disclosure would on 
public grounds be inexpedient.” Id. at 438. 

The court held that when the Senate entertains grave doubts as to its constitutional 
power to require the Commission to produce the report and as to its power to cite the 
reluctant member for contempt and punish or censure him, the justices of the Supreme 
Judicial Court of Massachusetts may be asked to render an opinion as to the constitu- 
tionality of the pending action under the Massachusetts advisory procedure. 
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further held that the separation of powers doctrine was not violated by 
requiring the Commission to provide the legislature with whatever in- 
formation it required to carry out its legislative functions.” 

In limiting its decision, the court said: “We are not here dealing with 
any question of diplomatic, military, or other secrets, involving the se- 
curity of the State, or with any instance where for other sufficient reasons 
disclosure is forbidden by law.’*®* The report involved could hardly be 
considered secret, nor was the refusal based upon the grounds of public 
detriment. It is believed that the limitation supplied by the court would, 
if such a claim were made, have constituted “sufficient reason” to forbid 
its release. It seems clear that the executive department may not adopt 
the attitude that the legislature is not entitled to any of the documents 
held by the executive branch. Refusal must be limited to those documents 
the disclosure of which is considered detrimental to the public interest. 

The foregoing “legal” argument demonstrates that the courts have, by 
analogy, tended to uphold the position of the Executive. While the cases 
are not directly in point, they are pertinent and would be given serious 
consideration should the issue come before a court. 


THE EXECUTIVE SESSION PROPOSAL 


Would it not be feasible to have the legislative committee consider 
disputed material in executive (closed) session and determine for itself 
whether disclosure would be against the public interest? The dangers in- 
volved in this procedure are so obvious as to have been recognized by 
mémbers of Congress themselves. During the debate over House Joint 
Resolution 342,° representative Sasscer of Maryland said: 

. . . We say that the information may not get out. I have been in public life for 
a long time. . . . if you are in a conference with over two or three people. no 
matter how sincere they may be, if the subject matter of the conference has 
to do with some matter or information which is secret and other information 
that is not secret, then after days go by, your recollection becomes dim as to 
what is secret and what is not secret. . . . Then it is only a short time before the 
information begins to seep out over your radio and through your news com- 
mentators.®8 


As an example of the possibilities for harm, imagine secret disclosure 


to a Senate Committee of executive discussions on Formosa policy before 
@ position was taken by the United States on the problem. A Senator 


€5 Opinion of the Justices, 328 Mass. 655, 102 N.E.2d 79 (1951). 
66 Id. at 661; 102 N.E.2d at 85-86. 

67 goth Cong., 2d Sess. (1948). 

68 94 Cong. Rec. 5724 (1948). 








EXECUTIVE PRIVILEGE 243 


need not disclose what he heard about the intentions of the executive— 
he need merely state prior to presidential action that he is unalterably 
opposed to any defense of Formosa and that he hopes the British are of 
the same mind. In making the front page, he may upset foreign negotia- 
tions, disclose our position to Communist China, and let the cat out of 
the bag generally. It is no answer to say members of Congress would not 
act in that manner. It was said in regard to House Joint Resolution 342: 
_.. 1 do not mean to indicate a lack of confidence in my brethren in the House. 
But I do recognize the apparent desire of some Members to do something sensa- 
tional to get publicity. I have not seen any finer opportunity presented since I 
have been in Congress to bring about that sort of thing, which is quite contrary 
to what we are attempting to achieve in the proposed legislation.®® 


If discretion with regard to information held by the executive branch is 
to exist, it must reside in the President. 


CONCLUSIONS 


An attempt has been made to demonstrate that the legislative investi- 
gating committees have no more right to subject the executive to their 
will than the executive has to impose its will upon Congress. The Consti- 
tution, precedent, and reported cases do not furnish a basis for encroach- 
ment by either branch. 

The Constitution established three branches of government and each 
was intended to be supreme in the functions assigned to it. 

By the precedent argument it has been shown that Congress has done 
little for 150 years when the president or one of his departmental heads 
refused, on grounds of public interest to furnish committees with informa- 
tion ordered to be produced. 

As to reported cases, no court has been found which has held a de- 
partment head in contempt because of his refusal upon grounds of public 
interest to furnish the information requested. The decisions show that 
the executive privilege is recognized by the judiciary, and by analogy, the 
courts should apply the same ruling to congressional investigating com- 
mittees. 

Lastly, the inherent danger of effective disclosure and harm to the 
public precludes the possibility of publication to a committee in execu- 
tive session. 

The privilege does not apply to all matters, but is limited to material 
prejudicial to the public. It would be absurd to claim the privilege for 


© Congressman Boggs in 94 Cong. Rec. $729 (1948). 
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all information the legislature requested of the executive. The executive 
has never claimed such a broad privilege. 


The discretion must lie somewhere and it should be with the executive. 
“Discretion and the right of decision regarding executive papers must lie 
with the President as head of the executive branch of the government. 
But these must be guided by a recognition that the executive and legis. 
lative branches belong to the same government and are supposed to func- 
tion as partners.””’ That the executive has cooperated in most cases was 
shown by the legislative’s argument in opposition to the executive “prece- 
dent” argument. There, by a recitation of many instances when the 
president cooperated with Congress, it was shown that the privilege of 
refusal has rarely been used except when presumably necessary on 
grounds of public policy. 


The power of the Executive to withhold information from congressional 
investigating committees involves the broader issue of the nation’s need 
for Presidential leadership. The following excerpt from an address by 
former President Truman on May 8, 1954, is in point: 


The President is responsible for the administration of his office and that means 
for the administration of the entire executive branch. It is not the business of 
Congress to run any of the agencies for him. 


Unless this principle is observed, it is impossible to have orderly government. 
The Legislative power will ooze into the Executive offices. It will influence and 
‘corrupt the decisions of the executive branch. It will affect promotions and 
transfers. It will warp and twist policies. 


Not only does the President cease to be master in his own house, but the whole 
house of government becomes one which has no master. The power of decision 
then rests only in the legislative branch, anu the legislative branch by its very 
nature is not equipped to perform these executive functions. 


To this kind of encroachment it is the duty of the President to say firmly and 
flatly “No” The investigative power of Congress is not limitless. It extends 
only so far as to permit the Congress to acquire the information that it honestly 
needs to exercise its legislative functions. Exercised beyond those limits, it 
becomes a manifestation of unconstitutional power. It raises the threat of 
legislative dictatorship.”! 


This is a correct statement of the true basis of the executive’s power 
to withhhold information on grounds of public interest. It is not only a 
privilege and right of the executive—it is a duty. 

RICHARD P. MILLOY 


70 Barth, Government by Investigation 39 (1955). 
71 Quoted in Barth, op. cit. supra note 71, at 219. 
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Mr. Starman. Mr. Chairman, we will be in touch with the Army 
and Air Force and Navy and ICA to see about getting their positions 
on these matters. 

Senator Hruska. Don’t forget the Department of Defense. 

Mr. StayMan. Thank you. And the Department of Defense. 

Mr. Kevter. Mr. Chairman, I was asked y counsel as to whether 
we had any additional information or communications. 

When we reported to the Congress the Military Sea Transportation 
Service case we also reported the matter to the Secretary of Defense. 
[have here a copy of a reply from Mr. Robert Dechert, General Coun- 

sel of the oe of ellen dated February 3, 1959, addressed to 
the Comptroller General acknowledging receipt of a letter to the Sec- 
retary of Defense, Mr. Dechert’s letter in closing says: 

“Your letter and its enclosure are being carefully considered and I 
hope that the Department will be in a position to make further answer 

romptly.” 

Senator O’Mauoney. Have you read the whole letter? 

Mr. Ketier. No, sir. 

Senator O’Manonry. It may be inserted in the record at the con- 
clusion of your remarks. 

Mr. Ketter. All right, sir. 

(The document referred to follows :) 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., February 3, 1959. 
Hon. JosePH CAMPBELL, 
Comptroller General of the United States, 
Washington, D.C. 

DeaR Mr. CAMPBELL: I write at the direction of the Secretary of Defense in 
order that you may have an acknowledgment of your letter of January 22, with 
which you sent a copy of your nine page letter of the same date, addressed to 
the Honorable Carl Vinson, Chairman of the Committee on Armed Services of 
the House of Representatives. 

We understand that this letter to the Secretary of Defense represents your 
answer to the interview which you courteously gave to Assistant Secretary of 
Defense McGuire, General Counsel of the Navy Trowbridge von Baur and me, 
during November. 

Your letter and its enclosure are being carefully considered and I hope that the 
Department will be in a position to make further answer promptly. 

Very sincerely, 
ROBERT DECHERT. 

Senator O’Manoney. Anything else, Mr. Slayman ? 

Mr. SLAYMAN. No, sir. 

Senator O’Mauonry. The committee will now stand in recess sub- 
ject to the call of the Chair. 

Thank you very much, Mr. Keller, and your associates for your 
presentation this morning. 

Mr. Ketter. Thank you, Mr. Chairman. 
(Thereupon, at 1:05 p.m., the subcommittee took a recess subject 
tothe call of the Chair.) 
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*AR 345-20 
ARMY a DEPARTMENT OF THE ARMY 
No. 345-20 WASHINGTON 25, D. C., 9 March 1956 
RECORDS 
RELEASE OF INFORMATION AND RECORDS FROM 
ARMY FILES 
Section I. SCOPE, STATUTORY PROVISIONS, AND 
EXECUTIVE ORDERS Paragraph 
Authority to release records or their contents_____ 1 
i is decicenpensednimipienintnceen bina 2 
POG iviniadanadassus. actdvkekedadodesa 3 
Statutory provisions and Executive orders. ...._. 4 
CIGNGTSE BOUOT ose es oak 52s oe ee es 5 
II. GENERAL PRINCIPLES AND PROCEDURES 
Preparation of requests for Army records---_____- 6 
Personal examination of records. -............-. 7 
Burdensome requests for information or copies____ 8 
General restrictions on release. ............_---- 9 
is cddtiniattntcnndwimininatmwnts 10 
Delegation: of authority... co oss conn cdi co cccck 11 
Reference to The Judge Advocate General. _____- 12 
III. INFORMATION OBTAINABLE BY MEM- 
BERS OF THE GENERAL PUBLIC 
Authority to release or furnish access material to 
members of the general public. ...........-... 13 
CRN. nhinscpuhudamtentetehuadidansiaent 14 
IV. INFORMATION OBTAINABLE BY PERSONS 
PROPERLY AND DIRECTLY CON- 
CERNED 
IN ia. esncrtvcinoginininnidaidin saphstitenidemeia al 15 
Release of certain information in proper discharge 
OF OTC GUN db cn dai etmedbacéuanenaens 16 
Release of certain papers by The Adjutant General, 
The Surgeon General, or the commanding officer 
of a medical treatment facility.............--- 17 
Section I 
SCOPE, STATUTORY PROVISIONS, AND EXECUTIVE 
ORDERS 


1, Authority to release records or their contents. The Secretary 
of the Army has charge and control of all records and papers of the 
Army. It is his responsibility to insure that these documents, and 
the information contained therein, are utilized in a manner to serve 
best the public interest. The release of information therefrom out- 





*These regulations supersede AR 345-20, 9 March 1951. 
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side of the Army Establishment is a matter to be determined by The 
Secretary or by persons authorized to act in his behalf. No syb. 
ordinate in the Army Establishment has authority to release any 
original records, copies, extracts, or summaries thereof, or any in- 
formation therefrom, except as provided in these regulations and the 
regulations cited herein. 

2. Scope. a. Source of request. 

(1) These regulations apply only to requests from individuals in 
the executive agencies of the Federal Government whose of. 
ficial duties do not entitle them to secure the records; from 
members of the public; from private companies and organiza- 
tions; and from agencies of State and local Governments. 

(2) The procedures for processing requests from other sources 
are covered in the following regulations: 

(a) Newspapers and other information media, see AR 360-5, 
(6) Congress, see AR 380-11. (To be published.) 
(c) Courts and quasi-judicial bodies, see AR 27-5. 

b. Nature of records. ‘These regulations set forth certain basic prin- 
ciples which apply to all types of Army records. Other regulations 
set forth procedures for the release of the following types of records: 

(1) Inspector general reports, see AR 20-10, AR 20-30, and AR 
345-230. 

(2) Intelligence and counter intelligence files, see SR 380-5-10, 

(3) Criminal investigation reports, see AR 195-20. (To be 
published. ) 

(4) Joint Chiefs of Staff and National Security Council papers, 
see AR 380-88. 

(5) General records, see AR 345-230. 

c. Release of the contents of records. As used in these regulations, 
the authority to release records includes authority to release sum- 
maries, extracts or copies of such records or to permit an examination 
of such records. 

d. Delegations of authority. See paragraph 11. 

3. Definitions. a. Secretary of the Army. This term refers to 
the Secretary or any individual to whom authority to act has been 
delegated. 

b. Request. This term applies to the following: 

(1) Requests for copies of records as well as requests for infor- 
mation therefrom. 

(2) Requests from any of the agencies or individuals enumer- 
ated in paragraph 2a. 
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c. Army records. All records, papers, and files of the Army Estab- 
lishment as well as the contents of such records. 

d. Safeguarded records. This term is used to cover two different 
types of records, each of which must be protected : 

(1) Classified information relating to the national defense. This 
material falls within the meaning of Executive Order 10501, 
5 November 1953 (18 Fed. Reg. 7049), and is covered by AR 
380-5 and SR 380-5-10. 

(2) Information which may be privileged in nature but does not 
relate necessarily to the national defense. Examples are: 
communications between attorney and client and doctor and 
patient ; exchange of opinions between officials; reports from 
subordinates to seniors; and other material described in 
paragraph 9. 

4, Statutory provisions and executive orders. a. The Secretary 
of the Army is empowered to prescribe regulations for the Govern- 
ment of the Army Establishment, including the custody, use, and pres- 
ervation of its papers and records (see R. S. 161, 5 U. S. C. 22; R.S. 
217,5 U.S. C. 191; 44 U.S. C. 396; E. O. 10450, 27 Apr 1953 (18 Fed. 
Reg. 2489) and EF. O. 10501 (cited above) ). 

b. Section 3 of the Administrative Procedure Act (60 Stat. 238; 
5 U.S. C. 1002) requires the Secretary of the Army (except as to any 
function requiring secrecy in the public interest or as to any matter 
relating solely to the internal management of the Department of the 
Army) to take the following action: 

(1) To publish in the Federal Register the methods whereby 

members of the public, when properly and directly con- 
cerned, may secure information from Army records which is 
not safeguarded in the public interest. 
To publish, or in accordance with published rules make avail- 
able to public inspection, all of its final opinions or orders 
in the adjudication of cases of interest to members of the 
general public which may be cited as precedents and which 
do not contain safeguarded information. 

c. Criminal statutes provide penalties for the unauthorized removal 
or disclosure of safeguarded records (e. g. 18 U. S. C. 641; 18 U.S. C. 
793, as amended by Sec. 18, act of 23 Sep 1950), or information which 
aids in the prosecution of, or supports, a claim against the United 
States (see 18 U. S. C. 283, as amended, by subsection 2 (b), act of 28 
June 1949). 

d. By memorandum of 13 March 1948 (13 F. R. 1359), as amended, 
the President declared that all reports, records, and files relative to 
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the loyalty program created under Executive Order No. 9835, 21 
March 1947, are confidential in nature. This memorandum further 
directs that any subpoena, demand, or request for information or files 
of such nature, received from sources other than persons in the Ex- 
ecutive Branch of the Government, will be referred to the Office of 
the President for such response as the President may determine to be 
in the public interest. Paragraph 9 (c) of Executive Order 10450, 27 
April 1953, also places limitations upon the release of investigative 
reports. 

e. On 17 May 1954 the President of the United States in a letter 
to the Secretary of Defense, outlined the reasons for not disclosing 
communications which contained the exchange of advice between off- 
cials of the Executive Departments. 

f. The Federal Criminal Code provides penalties for the unauthor- 
ized release of classified defense material. ‘These statutes are set 
forth in AR 380-10. 

5. General policy. a. As a general policy, records of the Army 
Establishment may be released in accordance with these regulations 
when such release is consistent with security requirements and the 
public interest. In fact, certain missions of the Army require the 
release of information or records to members of the public or to spe- 
cific individuals or agencies. Such information, and other informa- 
tion which is not safeguarded within the meaning of paragraph 34d, 
may be released upon request, provided that the request is not so 
burdensome as to interfere materially with the operations of the Army 
Establishment. 

b. When a request for safeguarded records is received, the Secretary 
or the officers designated by him, will determine whether the applicant 
is properly and directly concerned and whether release of the infor- 
mation would be compatible with the public interest. The determi- 
nations will take into account the nature of the information sought 
and the use to be made of it by the applicant. If a decision is made 
to release the record, an exception will be made under the provisions 
of paragraph 9c. 

c. The Bureau of the Budget has directed that a charge be imposed 
for conducting a search and prepzring copies of records in accordance 
with the provisions of Title V of the Independent Offices Appropria- 
tion Act of 1952 (5 U.S.C. 140). Exceptions are made if an individ- 
ual or agency is entitled to a copy under pertinent provisions. Other 
exceptions are set forth in AR 345-230. 
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Secrion II 
GENERAL PRINCIPLES AND PROCEDURES 


6. Preparation of requests for Army records. «a. Requests will 
be directed as follows: 

(1) Medical records: 

(a) Requests involving medical records of former military per- 
sonnel will be directed to the Commanding Officer, Army 
Records Center, TAGO, 9700 Page Boulevard, St. Louis 
14, Missouri. 

») Requests for medical records of all other military person- 
nel will be directed to the medical treatment facility where 
they are maintained, if known. If the medical facility is 
not known, the request will be directed to The Adjutant 
General, Department of the Army, Washington 25, D. C. 
(ATTN: AGPF). 

(2) Legal records and labor matters. Requests for the following 
records will be forwarded to The Judge Advocate General, 
Department of the Army, Washington 25, D. C.: 

(a) Requests involving title records, abstracts of title, condem- 
nation proceedings, transfers, maps and surveys, leases, 
licenses and permits, and records concerning political juris- 
diction over real property under the control and admin- 
istration of the Secretary of the Army (ATTN: Chief, 
Lands Division). 

(6) Requests involving papers relating to labor disputes 
(ATTN: Chief, Procurement Law Division). 

(c) Requests involving records of trial by general court-martial 
and by special court-martial, wherein a punitive discharge 
was imposed (ATTN: Chief, Military Justice Division). 

(3) Civil works program. Requests involving papers relating 

to river and flood control works of the Department of the 
Army, other than those included in paragraph a (2) above, 
will be directed to the appropriate division or district office of 
the Corps of Engineers, if known; otherwise, to the Chief of 
Engineers, Department of the Army, Washington 25, D. C. 
Civilian personnel records. Requests involving personnel 
records of civilian employees, other than those pertaining 
to former employees, will be directed to the installation at 
which the individual is employed. Requests involving per- 
sonnel records of former civilian employees will be directed 
to the Chief, Federal Records Center, GSA, 1724 Locust 
Street, St. Louis 3, Missouri. 
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(5) Procurement matters. Requests for material relating to pro- 
curement activities will be forwarded to the contracting off- 
cer or to the appropriate office of the technical service. 

(6) Military personnel records and other requests. Requests for 
records of military personnel (otherwise not provided for 
in this paragraph), requests for documentary materials seized 
by the military forces during operations, and all other 
unspecified requests, will be directed to The Adjutant Gen- 
eral, Department of the Army, Washington 25, D. C. 

b. Contents of requests. All requests will include the following 
information : 

(1) A detailed description of the papers to which the request 
relates so as to afford a ready identification thereof. 

(2) If the request is made by an individual acting in a represen- 
tative capacity on behalf of another individual or organiza- 
tion, the representative will provide a written authorization 
from the individual or agency concerned. 

(3) If the request relates to information or papers, the release 
of which is limited to persons properly and directly con- 
cerned (see sec. IV) the request will contain a statement 
which reflects that concern. 

7. Personal examination of records. a. It is not feasible, in view 
of the large number of agencies and the wide variety of papers in the 
Army Establishment, to establish by general rule the places at which 
access may be granted to particular documents. However, when 
authority to examine records is granted, the examination normally will 
be permitted at the place where the papers are maintained or stored, 
during regular business hours, and under such circumstances and 
procedures as are deemed appropriate by the custodian. 

6. Army records will not be permitted to leave the possession of the 
authorized custodian thereof, except with the authority, in each in- 
stance, of the custodian. Copies, summaries, or extracts of the records 
may be released, however, in accordance with the provisions of these 
regulations. 

8. Burdensome requests for information or copies. Requests 
will not be approved if compliance therewith would interfere ma- 
terially with the operations of the Army Establishment. 

9. General restrictions on release. a. Requests relating to the 
types of records set forth below will not be approved unless an excep- 
tion is made in the manner set forth in paragraph c below or in the 
manner prescribed by other regulations which relate to specific types of 
records : 

(1) Material which is protected by statute or regulation (e. g., 
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information which is secured by Government officials which 

involves the “know-how” process of a contractor or other con- 

fidential information). 

Loyalty or security proceedings against specific individuals, 

the investigative procedures involved therein, and the other 

types of information which are cutlined in the Executive 
orders and the Memorandum by the President referred to in 
paragraph 4d. 

State secrets, or material which would embarrass the United 
States in its relations with a foreign power. 

Information relating to the national defense which is classi- 
fied under AR 380-5, and other Army and Special Regula- 
tions in the 380-series or information which cannot be released 
under SR 380-5-10. 

Counterintelligence material developed by military investiga- 
tive agencies or by agencies outside of the Defense Depart- 
ment. 

Information which relates to Army, Navy, or Air Force in- 
stallations or equipment, the unauthorized release of which 
is prohibited by the statutes referred to in AR 380-10. 
Material received by the Army pursuant to a licensing agree- 
ment, the unauthorized disclosure of which would violate a 
legal obligation to the licensor. 

Information of the following nature: Material which dis- 
closes the investigative techniques of the Federal Government 
or the identity of confidential informants; material received 
in confidence by representatives of the Army Establishment. 
Information which aids in the prosecution of, or support of, 
a claim against the United States. 

) Reports by military personnel or civilian employees to 
superiors; proceedings before courts-martial, boards of offi- 
cers, boards of inquiry, and courts of inquiry; and reports as 
to particular incidents and transactions (such as reports by 
claim officers and reports of survey) ; matters relating solely 
to the internal management, administration, and operdtion 
of the Army Establishment; and material relating to the 
performance of assigned duties by military personnel and 
civilian employees 
) Rumors and unsubstantiated allegations prejudicial to the 
character, standing, or efficiency of an individual. Included 
in this category are reports of suspected criminal conduct 
or fraudulent activities on the part of military personnel 
or civilian employees of the Army Establishment, or private 
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individuals or agencies who deal with the Army Establish. 
ment. This limitation will not apply if the allegations haye 
been made the basis of formal charges in a military or ciyj] 
court against the individuals or agencies. 

(12) Personnel records containing entries which are confidential 
in nature, the release of which would affect the morale, effi. 
ciency, or discipline of members of the Army Establishment, 

b. The limitations set forth in (a) above, are applicable even 
though a safeguarding symbol may not have been placed upon the 
records. 

c. The Secretary, or the officers named in paragraphs 11 and 12, 
may make an exception and permit the release of the records enumer- 
ated in a above. The factors outlined in paragraph 5d will be con- 
sidered when an exception is made. 

10. Declassification. If it appears that information from, access 
to, or copies of safeguarded papers are of vital importance to a party 
requesting them and that the granting of the request would be appro- 
priate but for the use of the safeguarding symbol, the removal of the 
symbol will be considered for the whole document or portions thereof. 

11. Delegation of authority. Authority is hereby delegated to the 
officers named below to take action upon behalf of the Secretary of 
the Army in accordance with the stated procedures. However, the 
named officers will coordinate all matters which have public relations 
aspects with the Chief of Public Information or with the appropriate 
public information officer, in accordance with SR 10-5-1 and AR 
360-5. 

a. The Adjutant General is authorized, in his discretion, to take 
action upon all requests set forth in paragraph 6a (1) (a) and 6a (6) 
and where necessary to make an exception in the public interest in 
accordance with paragraph 9c. Requests for privileged medical 
records of former military personnel, not covered by provisions of 
AR 345-230, will be coordinated with The Surgeon General. Re- 
quests for safeguarded information, which relates to the national de- 
fense, will be processed in accordance with the provisions of SR 
380-5-10 and the necessary coordination will be effected with the 
Assistant Chief of Staff, Intelligence. 

b. The Surgeon General and the commanding officer of any medical 
treatment facility are authorized, in their discretion, to take action 
upon all requests set forth in paragraph 6a (1) (6). These officers 
may, subject to the restrictions set forth in paragraph 17), furnish 
access to papers which are not safeguarded and are within the cate- 
gories covered by paragraph 17a (5) through (7), inclusive. The 
records of former military personnel are excluded. If an exception 
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is to be considered, the request will be processed under paragraph 12. 

¢. The Judge Advocate General is authorized, in his discretion, to 
take action upon all requests set forth in 6a (2), and where necessary 
to make an exception in the public interest in accordance with para- 
oraph 9c. 

d. The Chief of Engineers is authorized, in his discretion, to take 
action upon all requests set forth in paragraph 6a (3). If an excep- 
tion is to be considered the request will be processed under para- 

raph 12. 

e. The heads of administrative and technical services in their dis- 
cretion are authorized to take action upon all requests set forth in 
paragraph 156. If an exception is to be considered, the request will 
be processed under paragraph 12. 

f. Any authority herein delegated to The Adjutant General may be 
redelegated by him to the commanders of any Army, to any major 
overseas commander, or to the heads of administrative and technical 
services with regard to specified categories of papers and records 
which are maintained or stored by an agency or agencies under the 
jurisdiction of the commander or head of the service concerned. Any 
authority herein delegated to the Chief of Engineers or heads of cther 
administrative or technical services may be redelegated to senior 
commanders with regard to specified categories of papers and records 
which are maintained or stored by an agency or agencies under the 
district or division office. 

12. Reference to The Judge Advocate General. Questions of 
legal interpretations with regard to the release of information which 
may arise under these regulations or in matters which arise from liti- 
gation, will be referred to The Judge Advocate General (e. g. whether 
information would aid in the prosecution or support of claims against 
the United States; whether parties requesting certain information are 
properly and directly concerned therewith; whether certain privi- 
leged records may be released without the consent of the individual 
concerned). 

Section IIT 


INFORMATION OBTAINABLE BY MEMBERS OF 
THE GENERAL PUBLIC 


13. Authority to release or furnish access material to members 
of the general public. The commander of a unit, head of an admin- 
istrative or technical service, head of an agency or office concerned, 
may furnish access to, or copies of, unclassified regulations, publica- 
tions, rules, orders, and decisions, except those which fall within the 
limitations set forth in paragraph 9. 
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14. Categories. The following categories of records are illustra- 
tive of the type which can be released by the aforesaid officers with- 
out referring the request to the Department of the Army. 

a. Army regulations, special regulations, readjustment regula- 
tions, mobilization regulations, Joint Army-Air Force adjustment 
regulations, general orders, bulletins, Department of the Army 
pamphlets, procurement regulations, procurement circulars, Armed 
Services procurement regulations, instructions issued by the adminis- 
trative or technical services, Army renegotiation manual, renegotiation 
manuals, and standard forms of bids, acceptances, contracts, and 
leases. 

b. Final decisions by Boards of Review created under the Uniform 
Code of Military Justice, Decisions of the Armed Services Board of 
Contract Appeals and of the War Contract Hardship Claims Board, 

c. Rules, orders, and opinions in the adjudication of cases of gen- 
eral public interest which may be cited as precedents; regulations 
concerning river and harbor and flood control activities; regulations 
governing navigable inland and coastal waters; and courts-martial 
orders. 

d. Historical data, in accordance with paragraph 17, AR 345-230, 


Section 1V 


INFORMATION OBTAINABLE BY PERSONS PROPERLY 
AND DIRECTLY CONCERNED 


15. General. a. Medical records. Nothing in these regulations 
will be construed to limit the recognized authority of the command- 
ing officer of a medical treatment facility to release to the following 
individuals: 

(1) Information of the cond: .on of sick and injured patients 
may be released to the relatives of such patients, in order to 
allay their anxiety. 

(2) Information that the patient’s condition has reached a criti- 
cal stage may be released to the nearest known relative or 
the person designated by the patient to be informed in case 
of an emergency. 

(3) Information that a diagnosis of psychosis has been made 
may be released to the nearest known relative or the person 
designated by the patient. 

(4) Information to local officials with respect to all births, 
deaths, and cases of communicable diseases where such re- 
ports are required by pertinent local laws. 

6. Procurement information. Contracting officers may, in accord- 
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ance with ordinary commercial practices, furnish Department of the 
Army contractors, subcontractors, their assignees and sureties, access 
to contracts or other papers pertinent to that relationship or reason- 
ably necessary in the furtherance of the work or the furnishing of 
the supplies or services being obtained. However, the following 
limitations will apply: 
(1) If safeguarded defense information is involved, the provi- 
sions of AR 380-5 will be observed; and provided further— 
(2) In the absence of a contractual obligation to release infor- 
mation or if the data is not of a type which is disseminated 
in the course of normal working relationship, contracting 
officials will not permit access to information which aids or 
supports a claim against the United States. 

(a) Pertinent regulations of the Department of the Army, 
which implement the provisions of the Contract Settle- 
ment Act of 1944, permit exceptions to be made, however, 
and authorize a contracting officer, in the proper perform- 
ance of official duties, to furnish information which aids 
or supports a claim against the United States (e. g., 
giving certain advice, aid, and assistance to war contrac- 
tors, subcontractors, their assignees and sureties, in pre- 
paring contract termination claims. Contract Settlement 
Act of 1944 (58 Stat. 649, 669; 41 U. S. ©. 101 et seq., 120 
(f))). Other requests will be processed in accordance with 
paragraph 12. 

(b) The Department of the Army has no objection to the re- 
lease of information to stockholders on the financial opera- 
tions of corporations holding Department of the Army 
contracts when access to books and records containing such 
information is permitted by State law. However, no safe- 
guarded information may be divulged to unauthorized 
persons concerning the national defense or the terms of 
Department of the Army contracts, or rate of or processes 
of production of military equipment or specific war items. 
Requests for access to such books and records will be re- 
ported to the contracting officer for appropriate disposition 
in accordance with current regulations, including AR 
380-5. 

c. Board proceedings. The precise nature of allegations and the 
evidence adduced in support thereof, may be released to respondents 
before boards of officers and boards of inquiry. The release will be 
effected in accordance with AR 15-6 and related regulations. Cer- 
tain other individuals and agencies will be considered also to have a 
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proper concern in a board proceeding if they have a direct financial 
interest in the proceedings (e. g., a surety company which may be 
obliged to indemnify the Government for a loss of the funds which are 
involved). Requests of this nature will be processed under paragraph 
12. 

d. Claims files. A claims officer, judge advocate, or other officer 
who is concerned officially with the disposition of claims arising out 
of the operation of the Army Establishment, may permit a claimant 
or his authorized representative to examine papers submitted by the 
claimant. However, in the absence of pertinent regulations, a claim. 
ant or the authorized representatives of the claimant will not be fur. 
nished information from, access to, or copies of other papers of record 
concerning the claim without the prior approval of The Judge Advo- 
cate General. The provisions of these regulations do not preclude au- 
thorized personnel from advising claimants as to the proper form and 
method of filing a claim after a claimant has manifested an intention to 
file a claim against the United States. Furthermore, if the claim is 
complex in nature, the officer may aid in the completion of the required 
forms. 

e. Statement of military service. The Department of the Army is 
required by statute to provide certain information relating to the serv- 
ice of any individual to that individual or his legal representatives, 
(Sec. 601 of the Soldiers and Sailors Civil Relief Act of 1940, as 
amended ; 50 U.S. C. App. 581.) 

16. Release of certain information in proper discharge of official 
duties. Information which is released in accordance with the provi- 
sions of these regulations is considered to be a release in the proper 
discharge of official duties within the meaning of Title 18, United 
States Code, Section 283, as amended by subsection 2 (b), act of 28 
June 1949 (63 Stat. 280). 

17. Release of certain papers by The Adjutant General, The 
Surgeon General, or the commanding officer of a medical treat- 
ment facility. 

a. The Surgeon General or the commanding officer of any medical 
treatment facility may release information from unclassified papers 
within any of the categories set forth in (5) through (7) below, 
inclusive. The Adjutant General may release information from 
papers which are not safeguarded and are within any of the categories 
set forth in (1) through (7) below, inclusive. Any releases effected 
under this paragraph are subject to the limitations set forth in (6) 
below. Detailed procedures are set forth in paragraph 6, AR 345-230. 

(1) Papers relative to applications for, designation of benefici- 
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aries under, and allotments in payment of premiums for, 
National Service Life Insurance are the proper and direct 
concern of the applicant or insured. In the event of his 
death or insanity, the beneficiaries designated in the policies, 
or the next of kin, are considered to have a direct and proper 
concern in these records, and may receive information from 
the aforesaid records. 

Papers recording the death of a member of the military 
service, a dependent, or a civilian employee are the proper 
and direct concern of his next of kin, his life insurance 
carrier, and legal representative. 

“TAG 201 files” relating to a member or former member of 
the military service are the proper and direct concern of 
the individual to whom they pertain, his authorized agent, 
and legal representative. However, information or data com- 
piled from such personnel records will be furnished only 
at the discretion of The Adjutant General. Paragraph 15e 
discusses certain records which normally are released to 
members, or former members of the Army. In addition, 
access to “TAG 201 files” relating to a member of the mili- 
tary service on active duty may be furnished to the indi- 
vidual to whom they pertain, his authorized agent, and legal 
representative. Examination of these records will be per- 
mitted only in the Personnel Records Branch, Office of The 
Adjutant General, The Pentagon, Washington 25, D. C. 
Papers relating to the pay and allowances or allotments of 
a member of the military service or the pay of a civilian 
employee, including a former member of the military service 
or civilian employee, are the proper and direct concern of, 
and access thereto may be furnished to, the individual to 
whom they pertain, and to his authorized representatives, 
and next to kin. 

Medical records relating to present or former military per- 
sonnel, dependents, civilian employees, or patients in a medi- 
cal treatment facility of the Army Establishment, are the 
proper and direct concern of the individual to whom they 
pertain, and may be released tohim. Inthe event he has been 
adjudged insane or is dead, the records are the proper and 
direct concern of the next of kin or his legal representative, 
and may be released to them. However, if the information 
might prove injurious to the physical or mental health of 
the patient, the information will no¢ be released to the indi- 
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vidual concerned. In such a contingency, the information 
will be released only to his next of kin and legal representa. 
tives. 


(6) Medical records may be furnished to a Federal or State hos. 


(7) 


pital or penal institution when the individual to whom they 
pertain is a patient or inmate therein. If the patient or his 
legal representative consents, the medical records of the pa- 
tient may be released to a registered civilian physician, 
Copies of medical records, or information therefrom, may 
be furnished to authorized representatives of the National 
Academy of Sciences, National Research Council, or any 
other accredited agency, when engaged in cooperative studies 
undertaken at the specific request of, or with the consent of, 
The Surgeon General. 


6. Information released to third persons under the provisions of 
a (5), (6), and (7) above, will be accompanied by a statement to the 
effect that the information is released upon condition that it will not 
be disclosed to other persons, except in accordance with the accepted 
limitations which relate to privileged communications between doctor 
and patient. 

[AG 313.5 (3 Feb 56) JAGL] 
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3y Order of Wilber M. Brucker, Secretary of the Army: 


MAXWELL D. TAYLOR, 
General, United States Army, 


Official : | Chief of Staff. 


JOHN A. KLEIN, 


Major General, United States Army, 
The Adjutant General. 


DISTRIBUTION : 


Active Army: A. 

To be distributed on a need-to-know basis to all units and headquarters 
down to and including companies and batteries and to units and headquarters 
of comparable size. 

NG: State AG (3). 

USAR: None. 
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*AR 345-15 
Agmy REGULATIONS HEADQUARTERS, 
DEPARTMENT OF THE ARMY 
No. 845-15 WASHINGTON 25, D. C., 25 November 1957 


RECORDS 


POLICY GOVERNING THE CUSTODY, USE AND PRESERVATION OF 
DEPARTMENT OF THE ARMY OFFICIAL INFORMATION WHICH 
* REQUIRES PROTECTION IN THE PUBLIC INTEREST 


Paragraph 


isd nine eiaines set reratiicceementmaaaeieed races dlinsiniabcai sind ata cnaneteaaaa ere 
Improper witholding or unauthorized disclosure of information 
Identification marking, and removal of marking 
Receipt, transmission, handling, and storage._...-------__--__--------. 
IN nscale a ene ac al 


coNnoaoar whe 


1. Objective. The purpose of these regulations is— 

a. To furnish criteria and procedures which will— 

(1) Provide for the safe custody, preservation, and use of certain 
official information of the Department of the Army (here- 
inafter referred to as safeguarded nondefense information) 
which requires protection in the public interest even though 
it does not relate to classified defense infcrmation, and— 

(2) Prohibit the improper withholding of releasable official in- 
formation. 

b. To provide a distinct procedure for identifying and mark- 
ing safeguarded nondefense information, so as to distinguish it from 
the procedures established under AR 380-5, to safeguard classified 
defense information (see also Executive Order 10501, 5 November 
1953, subject, “Safeguarding Official Information in the Interests of 
the Defense of the United States,” and the Atomic Energy Act of 
1954 (68 Stat. 919)). 

2. Policy. a. The fundamental policy of the Department of the 
Army is to make available to the public maximum information as 
to the Army’s operations and activities. This policy is subject to 
the necessary exception that the proper, efficient, and effective opera- 
tion of government requires that there will not be made public certain 
types of information relating to various phases of matters such as: 
pending litigation; maintenance of discipline; conduct of investiga- 
tons; relations with foreign governments; information which is 
merely preliminary or advisory within the department; information 


*These regulations supersede AR 380-1, 12 August 1954, including C 1, 11 
January 1955. 
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which is received in confidence; and information relating to unsub- 
stantiated allegations against individuals. 

6. Procedures for making all types of official records available to 
members of the public or persons properly and directly concerned, 
with the exception of informatiton which is safeguarded for good 
cause found, are set forth in Army Regulations and Special Regula- 
tions in the 345- and 360-series, Other regulations govern the release 
of information in specific areas (e. g., AR 27-5, matters in litigation; 
AR 20-1, investigations and inspections of Inspectors General; AR 
195-20, Reports of Investigations of Military Police). However, 
these regulations are controlling as to the general policies which goy- 
ern the release of nondefense information. 

c. Subject to the provisions of paragraph 5, information which 
should not be given general circulation includes, but is not limited to, 
the following: 

(1) Records and information which relate to military and civil- 
ian personnel and their dependents, the release of which 
might unjustly discredit or injure innocent persons or dis- 
close information received in confidence (e. g., contents of 
personnel records, medical records, investigative reports, and 
proceedings pertaining to the conduct or manner of per- 
formance of duties). 

(2) Information as to the identity of confidential informants, 
and information furnished by them in confidence if the dis- 
closure would reveal the identity of the informant. 

(3) Information received in confidence from private individuals, 
firms, or organizations in connection with bids and proposals, 
trade secrets, inventions and discoveries, and reports of a 
financial, technical, or scientific nature. 

(4) Information which is, or may reasonably be expected to be, 
connected with any pending or anticipated litigation before 
Federal and State courts or regulatory bodies. 

(5) Advance information on proposed plans to procure, lease, or 
otherwise acquire or dispose of materials, real estate, facili- 
ties, or functions, which would provide discriminatory advan- 
tage to private or personal interests. See APP 1-353 and 
paragraphs 4 and 5, AR 605-205. 

(6) Preliminary documents relating to proposed plans or policy 
development if premature disclosure would adversely affect 
morale, efficiency, or discipline. 

(7) Examination questions, answers, administrative supplements, 
and scoring material which is used in evaluating individuals 
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for employment or military service and for training or pro- 
moting them. 

(8) Conversations or communications between members of the 
Department of the Army, or between such members and rep- 
resentatives of other agencies of the Executive Branch, which 
are merely advisory or preliminary in nature and which do 
not represent any final official action. This limitation applies 
also to any documents or reproductions concerning such advice 
or discussions. 

(9) Information received from other Government agencies for 
official use of the Department of Defense, if further dissemi- 
nation is controlled by the agency which provided the infor- 
mation. 

(10) Information furnished in confidence by foreign nations to 
the United States. 

3. Responsibility. Responsibility for safeguarding nondefense 
information which requires protection rests upon commanders, heads 
of agencies, and individuals having possession of such information. 

4. Basic safeguards. Appropriate measures will be taken to in- 
sure protection of safeguarded nondefense official information. These 
measures will include, but not be limited to, the following: 

a. Thorough indoctrination of personnel. 

b. Limiting access to individuals who are authorized to receive the 
information. This limitation applies to personnel of the Defense 
Establishment, personnel of other departments, and to members of 
the public. 

c. Maintenance of proper custody. 

d. Adherence to marking and handling requirements. 

e. Destruction of the document or return to the originator where 
appropriate. 

5. Release. a. Requests for information which fall within the 
terms of these regulations will be denied on the basis of these regu- 
lations only upon a determination by a responsible officer that the 
release will be contrary to law or will be against the public interest. 
Guidelines are set forth in paragraphs 2, 6, and 7 to assist the respon- 
sible officer in making his determinations. In the event the request- 
ing party requests that an exception be made, the request will be for- 
warded to the agency head of the Department of the Army who has 
primary responsibility over the subject to which the documents relate. 
In such cases the detailed procedures of the appropriate regulations 

(par. 26) will be followed. (For appeals, see par. 6a.) 

b. A responsible officer for the purposes of this paragraph and 
paragraph 7aisdeemedtobe: ° 








264 


EXECUTIVE PRIVILEGE 


(1) Inthe field. A major commander, an installation commander, 
or a senior officer or civilian who is designated by him. 

(2) Within the Headquarters, Department of the Army. The 
head of any Department of Army staff agency or a senior 
officer or civilian designated by him. 

ec. Any officers or civilians who are designated to act for an agency 
head or a commander as responsible official will be experienced and 
mature and whenever possible will be thoroughly conversant with the 
processing of requests for the various types of departmental records, 

6. Improper withholding or unauthorized disclosures of infor- 
mation. 

a. Improper withholding of information. Unreasonable or unnec- 
essary withholding of information, which is releasable, must be avoid- 
ed. All responsible officers will insure continued adherence to the rule 
that information will not be withheld because its release might tend 
to reveal administrative error or inefficiency, or might be embarrassing 
to the department or to its officials. If a request for information is 
improperly denied for any reason by a command or installation the 
requesting party may request that the matter be referred to Headquar- 
ters, Department of the Army. 

b. Notification and investigation of unauthorized disclosures of 
safeguarded information (exempt report, par. 17k, AR 335-15), 

(1) Any person, civilian or military, who discovers or becomes 
aware of an unauthorized disclosure of safeguarded informa- 
tion, or has reasonable cause to believe that such a disclosure 
occurred, will immediately notify his commander or super- 
visor who in turn will notify the installation commander, 
Any additional processing within the installation will be held 
to a positive minimum. 

(2) In the event that the individuals who would normally receive 
such notification are involved in the unauthorized disclosure, 
the next higher official in the chain of command will be 
notified. 

(3) Except as provided in (5) below, the installation commander 
who receives the report in accordance with the above instruc- 
tions will.dispatch it by the fastest means available directly 
to The Inspector General, Headquarters, Department of the 
Army. 

(a) An information copy of the report will be forwarded simul- 
taneously through command channels to The Inspector 
General, Headquarters, Department of the Army. 
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(5) The report will contain all pertinent information which is 
necessary to a proper evaluation of the incident, and will 
include the following facts: 

1. Description of the information disclosed ; 

2. Identity, if known, of the releasing party, the recipient, 
and all other persons involved ; and 

8. The known or estimated effect of the disclosure. 

(4) Each level of command will take appropriate action on a 
concurrent basis to protect the safeguarded information in- 
volved from further compromise. All available evidence will 
be preserved but no investigation will be conducted, other 
than that which is necessary for the preparation of the initial 
report, until instructions are issued by Headquarters, Depart- 
ment of the Army. 

(5) The installation commander who receives the initial notifi- 
cation has the authority to withhold submission of a report 
to Headquarters, Department of the Army, if the disclosure 
is not of a serious nature, or will not have an adverse impact 
upon the operations of the installation or the Defense De- 
partment, or will not seriously prejudice the reputation, 
health, or other interests of an individual who is concerned. 
If the report is not forwarded the procedures set forth in 
(1) through (4) above will not be applicable, and the com- 
mander will conduct the necessary investigation and make 
an appropriate disposition of the matter. 

c. Defense information. Disclosure of defense information will be 
reported in accordance with the provisions of paragraph 11, AR 380-5. 

7. Identification, marking and removal of marking. a. The use 
of the term “FOR OFFICIAL USE ONLY” is authorized. No 
other term may be used as a substitute for this symbol. If the symbol 
is placed on material, there also will be indicated, to the fullest extent 
practicable, a specified event or date after which the term will no longer 
apply to such information. 

(1) In all cases the symbol will be removed promptly when the 
need for protecting the information so marked no longer ex- 
ists. Procedures and criteria for effecting this result will be 
prepared by each responsible official (see par. 5 for definition) 
with the least practicable delay. 

(2) If the marking and protection are to be removed at an earlier 
date the action will be taken by or with the concurrence of the 
responsible official of the originating office or agency. 

b. Nondefense information requiring protection in the public inter- 
est must be safeguarded irrespective of whether or not the information 
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is physically identified by, and marked with, the symbol “FOR OF. 
FICIAL USE ONLY.” If the operations of a specific agency in. 
volve particularly sensitive material (e. g., medical records or reports 
of an Inspector General), the agency head is authorized to prescribe 
a cover sheet which bears a succinct statement for special handling 
as well as the symbol “FOR OFFICIAL USE ONLY.” 

c. Particular care must be taken to emphasize that the classification 
reserved for defense information will not be used for the information 
covered solely by these regulations. Conversely, the symbol “FOR 
OFFICIAL USE ONLY” as authorized herein will not be used for 
classified defense information. 

d. If a decision is made to affix the symbol “FOR OFFICIAL 
USE ONLY” the following procedure will be followed: 

(1) The documents will be stamped or marked with the symbol 
“FOR OFFICIAL USE ONLY” near the bottom of each 
page. 

(2) Correspondence coming under the provisions of these regu- 
lations, by reason of the addition of an indorsement or in- 
closures containing information that requires protection, will 
be identified and marked “FOR OFFICIAL USE ONLY” 
commencing with the indorsement or document which in- 
cludes such inclosure. 

(a) When this change is made, notice to the originator and 
previous indorsers is not required, but the new indorsement 
will include as its final paragraph one of the following 
statements : 


This indorsement contains information determined to be “FOR 
OFFICIAL USE ONLY.” Accordingly, it has been so identified 


and marked. 
or 
This correspondence is marked “FOR OFFICIAL USE ONLY” 
solely because of the addition of inclosure(s) (Identity ~-...- Je 


When this inclosure(s) is (are) removed protective markings will 
be cancelled. 
(6) Prior correspondence will not be so marked. 

(3) Stenographic notes, drafts, informal memoranda, and other 
temporary material containing information requiring pro- 
tection under these regulations will be marked “FOR OF- 
FICIAL USE ONLY” pending completion and authentica- 
tion of a final document. Upon completion of the final 
document, all notes and drafts used in its preparation will 
be destroyed as indicated in paragraph 9. 

8. Receipt, transmission, handling and storage. a. Incoming 
mail and material marked “FOR OFFICIAL USE ONLY” will be 
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afforded a higher degree of protection than unclassified official infor- 
mation and reasonable precautions will be taken by each agency 
head or commander to insure that the material does not become 
accessible to unauthorized persons. The procedures will take into 
consideration the types of records which are normally processed within 
the agency or office. 

b. Transfers of documents and materials need not be covered by a 
receipt unless the sender deems the matter of sufficient importance to 
require this added protection. 

c. Documents, electrically transmitted messages, and material 
marked “FOR OFFICIAL USE ONLY” will be transmitted in the 
same manner as unclassified documents. When transmitted through 
postal channels registration of this type of information is not required 
unless the sender deems the matter of sufficient importance to require 
this added protection and expenditure. 

d. Electrically transmitted messages which contain information 
requiring protection under these regulations will include the words 
“FOR OFFICIAL USE ONLY” in the internal instruction line of 
each message. 

e. Documents and material designated “FOR OFFICIAL USE 
ONLY” will be stored in a container equipped with a reasonably secure 
locking device (room, file, or container with a reasonably secure lock) 
or in any other manner as determined by the responsible official which 
will afford adequate protection. 

9. Destruction. The responsible official concerned may determine 
the method of destruction for material marked “FOR OFFICIAL 
USE ONLY.” Records of destruction are not required. 

[AG 380.01 (15 Nov 57) JAGL] 


By Order of Wilber M. Brucker, Secretary of the Army: 


MAXWELL D. TAYLOR, 
General, United States Army, 
Official : Chief of Staff. 
HERBERT M. JONES, 
Major General, United States Army, 
The Adjutant General. 


Distribution : 
Active Army, NG, and USAR: A, 
To be distributed on a need-to-know basis to all units and headquarters 
down to and including companies and batteries and to units and headquarters 
of comparable size. 
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ExHIsBIT No. 2 


EXECUTIVE ORDER 10501—SAFEGUARDING OFFICIAL INFORMATION IN THE 
INTERESTS OF THE DEFENSE OF THE UNITED STATES 


Whereas it is essential that the citizens of the United States be informed con- 
cerning the activities of their Government; and 

Whereas the interests of nationai defense require the preservation of the 
ability of the United States to protect and defend itself against all hostile or 
destructive action by covert or overt means, including espionage as well as 
military action; and 

Whereas it is essential that certain official information affecting the nationa] 
defense be protected uniformly against unauthorized disclosure: 

Now, therefore, by virtue of the authority vested in me by the Constitution 
and statutes, and as President of the United States, and deeming such action 
necessary in the best interests of the national security, it is hereby ordered as 
follows: 

SecTIon. 1. Classification categories.—Official information which requires pro- 
tection in the interests of national defense shall be limited to three categories of 
classification, which in descending order of importance shall carry one of the 
following designations : Top Secret, Secret, or Confidential. No other designation 
shall be used to classify defense information, including military information, as 
requiring protection in the interests of national defense, except as expressly pro- 
vided by statute. These categories are defined as follows: 

(a) Top secret.—Except as may be expressly provided by statute, the use 
of the classification Top Secret shall be authorized, by appropriate authority, 
only for defense information or material which requires the highest degree 
of protection. The Top Secret classification shall be applied only to that 
information or material the defense aspect of which is paramount, and the 
unauthorized disclosure of which could result in exceptionally grave damage 
to the Nation such as leading to a definite break in diplomatic relations 
affecting the United States, or armed attack against the United States or its 
allies, a war, or the compromise of military or defense plans, or intelligence 
operations, or scientific or technological developments vital to the national 
defense. 

(b) Secret.—Except as may be expressly provided by statute, the use of 
the classification Secret shall be authorized, by appropriated authority, only 
for defense information or material the unauthorized disclosure of which 
could result in serious damage to the Nation, such as by jeopardizing the 
international relations of the United States, endangering the effectiveness of 
a program or policy of vital importance to the national defense, or compro- 
mising important military or defense plans, scientific or technological de- 
velopments important to national defense, or information revealing im- 
portant intelligence operations. 

(c) Confidential—Except as may be expressly provided by statute, the 
use of the classification Confidential shall be authorized, by appropriate 
authority, only for defense information or material the unauthorized dis- 
closure of which could be prejudicial to the defense interests of the nation. 

Sec. 2. Limitation of authority to classify—The authority to classify defense 
information or material under this order shall be limited in the departments 
and agencies of the executive branch as hereinafter specified. Departments and 
agencies subject to the specified limitations shall be designated by the President: 

(a) In those departments and agencies having no direct responsibility 
for national defense there shall be no authority for original classification of 
information or material under this order. 

(b) In those departments and agencies having partial but not primary 
responsibility for matters pertaining to national defense the authority for 
original classification of information or material under this order shall be 
exercised only by the head of the department or agency, without delegation. 

(c) In those departments and agencies not affected by the provisions of 
subsection (a) and (b), above, the authority for original classification of 
information or material under this order shall be exercised only by respon- 
sible officers or employees, who shall be specifically designated for this pur- 
pose. Heads of such departments and agencies shall limit the delegation 
of authority to classify as severely as is consistent with the orderly and 
expeditious transaction of Government business. 

Sec. 3. Classification.—Persons designated to have authority for original classi- 
fication of information or material which requires protection in the interests of 
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national defense under this order shall be held responsible for its proper classi- 
fication in accordance with the definitions of the three categories in section 1, 
hereof. Unnecessary classification and over-classification shall be scrupulously 
avoided. The following special rules shall be observed in classification of defense 
information or material : 

(a) Documents in general—Documents shall be classified according to 
their own content and not necessarily according to their relationship to 
other documents. References to classified material which do not reveal 
classified defense information shall not be classified. 

(b) Physically connected documents.—The classification of a file or group 
of physically connected documents shall be at least as high as that of the 
most highly classified document therein. Documents separated from the 
file or group shall be handled in accordance with their individual defense 
classification. 

' (ce) Multiple classification—A document, product, or substance shall 
bear a classification at least as high as that of its highest classified com- 
ponent. The document, product, or substance shall bear only one overall 
classification, notwithstanding that pages, paragraphs, sections, or compo- 
nents thereof bear different classifications. 

(d) Transmittal letters.—A letter transmitting defense information shall 
be classified at least as high as its highest classified enclosure. 

(e) Information originated by a foreign government or organization.—De- 
fense information of a classified nature furnished to the United States by a 
foreign government or international organization shall be assigned a classi- 
fication which will assure a degree of protection equivalent to or greater 
than that required by the government or international organization which 
furnished the information. 

Sec. 4. Declassification, downgrading, or upgrading.—Heads of departments 
or agencies originating classified material shall designate persons to be respon- 
sible for continuing review of such classified material for the purpose of de- 
classifying or downgrading it whenever national defense considerations permit, 
and for receiving requests for such review from all sources. Formal procedures 
shall be established to provide specific means for prompt review of classified 
material and its declassification or downgrading in order to preserve the ef- 
fectiveness and integrity of the classification system and to eliminate accumula- 
tion of classified material which no longer requires protection in the defense 
interest. The following special rules shall be observed with respect to changes 
of classification of defense material : 

(a) Automatic changes.—To the fullest extent practicable, the classifying 
authority shall indicate on the material (except telegrams) at the time of 
original classification that after a specified event or date, or upon removal 
of classified enclosures, the material will be downgraded or declassified. 

(b) Nonautomatic changes—The persons designated to receive requests 
for review of classified material may downgrade or declassify such material 
when circumstances no longer warrant its retention in its original classifi- 
cation provided the consent of the appropriate classifying authority has 
been obtained. The downgrading or declassification of extracts from or 
paraphrases of classified documents shall also require the consent of the 
appropriate classifying authority unless the agency making such extracts 
knows positively that they warrant a classification lower than that of the 
document from which extracted, or that they are not classified. 

(c) Material officially transferred.—In the case of material transferred 
by or pursuant to statute or Executive order from one department or agency 
to another for the latter’s use and as part of its official files or property, 
as distinguished from transfers merely for purposes of storage, the receiv- 
ing department or agency shall be deemed to be the classifying authority 
for all purposes under this order, including declassification and down- 
grading. 

(d) Material not officially transferred.—When any department or agency 
has in its possession any classified material which has become 5 years old, 
and it appears (1) that such material originated in an agency which has 
since become defunct and whose files and other property have not been 
officially transferred to another department or agency within the meaning 
of subsection (c), above, or (2) that it is impossible for the possessing de- 
partment or agency to identify the originating agency, and (3) a review of 
the material indicates that it should be downgraded or declassified, the said 
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possessing department or agency shall have power to declassify or down- 
grade such material. If it appears probable that another department or 
agency may have a substantial interest in whether the classification of any 
particular information should be maintained, the possessing department or 
agency shall not exercise the power conferred upon it by this subsection, 
except with the consent of the other department or agency, until 30 days 
after it has notified such other department or agency of the nature of the 
material and of its intention to declassify or downgrade the same. Duri 
such 30-day period the other department or agency may, if it so desires, 
express its objections to declassifying or downgrading the particular ma- 
terial, but the power to make the ultimate decision shall reside in the 
possessing department or agency. 

(e) Classified telegrams.—Such telegrams shall not be referred to, ex- 
tracted from, paraphrased, downgraded, declassified, or disseminated, except 
in accordance with special regulations issued by the head of the originating 
department or agency. Classified telegrams transmitted over crytographic 
systems shall be handled in accordance with the regulations of the trans- 
mitting department or agency. 

(f) Downgrading.—If the recipient of classified material believes that 
it has been classified too highly, he may make a request to the reviewing 
official who may downgrade or declassify the material after obtaining the 
consent of the appropriate classifying authority. 

(zg) Upgrading.—If the recipient of unclassified material believes that it 
should be classified, or if the recipient of classified material believes that 
its classification is not sufficiently protective, it shall be safeguarded in ac- 
cordance with the classification deemed appropriate and a request made 
to the reviewing official, who may classify the material or upgrade the 
classification after obtaining the consent of the appropriate classifying 
authority. 

(h) Notification of change in classification.—The reviewing official taking 
action to declassify, downgrade, or upgrade classified material shall notify 
all addressees to whom the material was originally transmitted. 

Sec. 5. Marking of classified material.—After a determipation of the proper 


defense classification to be assigned has been made in accordance with the 
provisions of this order, the classified material shall be marked as follows: 


(a) Bound documents.—The assigned defense classification on bound 
documents, such as books or pamphlets, the pages of which are permanently 
and securely fastened together, shall be conspicuously marked or stamped on 
the outside of the front cover, on the title page, on the first page, on the back 
page and on the outside of the back cover. In each case the markings shall 
be applied to the top and bottom of the page or cover. 

(b) Unbound documents.—The assigned defense classification on un- 
bound documents, such as letters, memoranda, reports telegrams, and other 
similar documents, the pages of which are not permanently and securely 
fastened together, shall be conspicuously marked or stamped at the top and 
bottom of each page, in such manner that the marking will be clearly visible 
when the pages are clipped or stapled together. 

(c) Charts, maps, and drawings.—Classified charts, maps, and drawings 
shall carry the defense classification marking under the legend, title block, 
or scale in such manner that it will be réproduced on all copies made there- 
from. Such classification shall also be marked at the top and bottom in 
each instance. 

(d) Photographs, films and recordings.—Classified photographs, films, and 
recordings, and their containers, shall be conspicuously and appropriately 
marked with the assigned defense classification. 

(e) Products or substances.—The assigned defense classification shall 
be conspicuously marked on classified products or substances, if possible, 
and on their containers, if possible, or, if the article or container cannot 
be marked, written notification of such classification shall be furnished to 
recipients of such products or substances. 

(f) Reproduction.—All copies or reproductions of classified material 
shall be appropriately marked or stamped in the same manner as the 
original thereof. 

(g) Unclassified material—Normally, unclassified material shall not 
be marked or stamped unclassified unless it is essential to convey to a 
recipient of such material that it has been examined specifically with a view 
to imposing a defense classification and has been determined not to require 
such classification. 
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n- (h) Change or removal of classification—Whenever classified material is 
or declassified, downgraded, or upgraded, the material shall be marked or 
ny ! stamped in a prominent place to refiect the change in classification, the 
or authority for the action, the date of action, and the identity of the person 
yn, or unit taking the action. In addition, the old classification marking shall 
ys be cancelled and the new classification (if any) substituted therefor. Auto- 
he matic change in classification shall be indicated by the appropriate classify- 
ng ing authority through marking or stamping in a prominent place to reflect 
aS, information specified in subsection 4(a) hereof. 
a- (i) Material furnished persons not in the executive branch of the Gov- 
he ernment.—When classified material affecting the national defense is fur- 
nished authorized persons, in or out of Federal service, other than those 
x- in the executive branch, the following notation, in addition to the assigned 
pt classification marking, shall whenever practicable be placed on the material, 
ig on its container, or on the written notification of its assigned classification : 
ic “This material contains information affecting the national defense of the 
8- United States within the meaning of the espionage laws, title 18, U.S.C., 
secs. 793 and 794, the transmission or revelation of which in any manner to 
it an unauthorized person is prohibited by law.” 
zg Use of alternative marking concerning “Restricted Data” as defined by the 
e Atomic Energy Act is authorized when appropriate. 

Sec. 6. Custody and safekeeping—The possession or use of classified defense 
it information or material shall be limited to locations where facilities for secure 
t storage or protection thereof are available by means of which unauthorized per- 
‘- sons are prevented from gaining access thereto. Whenever such information or 
a material is not under the personal supervision of its custodian, whether during 
e or outside of working hours, the following physical or mechanical means shall 
g be taken to protect it: 

(a) Storage of top secret material—Top secret defense material shall 
: be protected in storage by the most secure facilities possible. Normally it 
y will be stored in a safe or a safe-type steel file container having a three- 


position, dial-type, combination lock, and being of such weight, size, con- 
struction, or installation as to minimize the possibility of surreptitious entry, 
physical theft, damage by fire, or tampering. The head of a department or 
agency may approve other storage facilities for this material which offer 
comparable or better protection, such as an alarmed area, a vault, a secure 
vault-type room, or an area under close surveillance of an armed guard. 

(b) Secret and confidential material.—These categories of defense mate- 
rial may be stored in a manner authorized for top secret material, or in 
metal file cabinets equipped with steel lockbar and an approved three- 
combination dial-type padlock from which the manufacturer’s identification 
numbers have been obliterated, or in comparably secure facilities approved 
by the head of the department or agency. 

(c) Other classified material—Heads of departments and agencies shall 
prescribe such protective facilities as may be necessary in their depart- 
ments or agencies for material originating under statutory provisions requir- 
ing protection of certain information. 

(d) Changes of lock combinations.—Combinations on locks of safekeeping 
equipment shall be changed, only by persons having appropriate security 
clearance, whenever such equipment is placed in use after procurement from 
the manufacturer or other sources, whenever a person knowing the combina- 
tion is transferred from the office to which the equipment is assigned, or 
whenever the combination has been subjected to compromise, and at least 
once every year. Knowledge of combinations shall be limited to the minimum 
number of persons necessary for operating purposes. Records of combina- 
tions shall be classified no lower than the highest category of classified 
defense material authorized for storage in the safekeeping equipment 
concerned. 

(e) Custodian’s responsibilities _—Custodians of classified material shall 
be responsible for providing the best possible protection and accountability 
for such material at all times and particularly for securely locking classified 
material in approved safekeeping equipment whenever it is not in use or 
under direct supervision of authorized employees. Custodians shall follow 
procedures which insure that unauthorized persons do not gain access to 
classified defense information or material by sight or sound, and classified 
information shall not be discussed with or in the presence of unauthorized 
persons. 
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(f) Telephone conversations.—Defense information classified in the three 
categories under the provisions of this order shall not be revealed in tele 
phone conversations, except as may be authorized under section 8 hereof 
with respect to the transmission of secret and confidential material over 
certain military communications circuits. 

(9g) Loss or subjection to compromise.—Any person in the executive 
branch who has knowledge of the loss or possible subjection to compromise 
of classified defense information shall promptly report the circumstances to 
a designated official of his agency, and the latter shall take appropriate 
action forthwith, including advice to the originating department or agency, 

Sec. 7. Accountability and dissemination.—Knowledge or possession of Classi- 
fied defense information shall be permitted only to persons who official duties 
require such access in the interest of promoting national defense and only if 
they have been determined to be trustworthy. Proper control of dissemination 
of classified defense information shall be maintained at all times, including good 
accountability records of classified defense information documents, and severe 
limitation on the number of such documents originated as well as the number of 
copies thereof reproduced. The number of copies of classified defense informa- 
tion documents shall be kept to a minimum to decrease the risk of compromise 
of the information contained in such documents and the financial burden on the 
Government in protecting such documents. The following special rules shall be 
observed in connection with accountability for and dissemination of defense 
information or material : 

(a) Accountability procedures.—Heads of departments and agencies shal] 
prescribe such accountability procedures as are necessary to control effec- 
tively the dissemination of classified defense information, with particularly 
severe control on material classified top secret under this order. Top 
secret control officers shall be designated, as required, to receive, maintain 
accountability registers of, and dispatch top secret material. 

(b) Dissemination outside the executive branch.—Classified defense in- 
formation shall not be disseminated outside the executive branch except 
under conditions and through channels authorized by the head of the dis- 
seminating department or agency, even though the person or agency to 
which dissemination of such information is proposed to be made may have 
been solely or partly responsible for its production. 

(c) Information originating in another department or agency.—Except as 
otherwise provided by section 102 of the National Security Act of July 26, 
1947 (c. 343, 61 Stat. 498, as amended, 50 U.S.C. sec. 403), classified defense 
information originating in another department or agency shall not be dis- 
seminated outside the receiving department or agency without the consent 
of the originating department or agency. Documents and material contain- 
ing defense information which are classified top secret or secret shall not 
be reproduced without the consent of the originating department or agency. 

Sec. 8. Transmission.—For transmission outside of a department or agency, 
classified defense material of the three categories originated under the provi- 
sions of this order shall be prepared and transmitted as follows: 

(a) Preparation for transmission.—Such material shall be enclosed in 
opaque inner and outer covers. The inner cover shall be a sealed wrapper 
or envelope plainly marked with the assigned classification and address. 
The outer cover shall be sealed and addressed with no indication of the 
classification of its contents. A receipt form shall be attached to or en- 
closed in the inner cover, except that confidential material shall require 
a receipt only if the sender deems it necessary. The receipt form shall 
identify the adressor, adressee, and the document, but shall contain no 
classified information. It shall be signed by the proper recipient and re 
turned to the sender. 

(b) Transmitting top secret material_—The transmission of top secret 
material shall be effected preferably by direct contact of officials concerned, 
or, alternatively, by specifically designated personnel, by State Department 
diplomatic pouch, by a messenger-courier system especially created for that 
purpose, or by electric means in encrypted form; or in the case of informa- 
tion transmitted by the Federal Bureau of Investigation, such means of 
transmission may be used as are currently approved by the Director, Fed- 
eral Bureau of Investigation, unless express reservation to the contrary is 
made in exceptional cases by the originating agency. 

(c) Transmitting secret material.—Secret material shall be transmitted 
within the continental United States by one of the means established for 
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top secret material, by an authorized courier, by U.S. registered mail, or by 
protected commercial express, air or surface. Secret material may be 
transmitted outside the continental limits of the United States by one of 
the means established for top secret material, by commanders or masters 
of vessels of U.S. registry, or by U.S. post office registered mail through 
Army, Navy, or Air Force postal facilities, provided that the material does 
not at any time pass out of U.S. Government control and does not pass 
through a foreign postal system. Secret material may, however, be trans- 
mitted between U.S. Government and/or Canadian Government installations 
in continental United States, Canada, and Alaska by U.S. and Canadian 
registered mail with registered mail receipt, In an emergency, secret mate- 
rial may also be transmitted over military communications circuits in 
accordance with regulations promulgated for such purpose by the Secretary 
of Defense. 

(d) Transmitting confidential material.—Confidential defense material 
shall be transmitted within the United States by one of the means estab- 
lished for higher classifications, by registered mail, or by express or freight 
under such specific conditions as may be prescribed by the head of the 
department or agency concerned. Outside the continental United States, 
confidential defense material shall be transmitted in the same manner as 
authorized for higher classifications. 

(e) Within an agency.—Preparation of classified defense material for 
transmission, and transmission of it, within a department or agency shall 
be governed by regulations, issued by the head of the department or agency, 
insuring a degree of security equivalent to that outlined above for trans- 
mission outside a department or agency. 

Sec. 9. Disposal and destruction.—Vocumentary record material made or re- 
ceived by a department or agency in connection with transaction of public 
business and preserved as evidence of the organization, functions policies, opera- 
tions, decisions, procedures or other activities of any department or agency of 
the Government, or because of the informational value of the data contained 
therein, may be destroyed only in accordance with the act of July 7, 1943 
(ce. 192, 57 Stat. 380, as amended, 44 U.S.C. 366-380). Nonrecord classified mate- 
rial, consisting of extra copies and duplicates including shorthand notes, prelimi- 
nary drafts, used carbon paper, and other material of similar temporary nature, 
may be destroyed, under procedures established by the head of the depatment 
or agency which meet the following requirements, as soon as it has served its 
purpose : 

(a) Methods of destruction Classified defense material shall be de- 
stroyed by burning in the presence of an appropriate official or by other 
methods authorized by the head of an agency provided the resulting destruc- 
tion is equally complete. 

(b) Records of destruction——Appropriate accountability records main- 
tained in the department or agency shall reflect the destruction of classified 
defense material. 

Sec. 10. Orientation and inspection.—To promote the basic purposes of this 
order, heads of those departments and agencies originating or handling classi- 
fied defense information shall designate experienced persons to coordinate and 
supervise the activities applicable to their departments or agencies under this 
order. Persons so designated shall maintain active training and orientation 
programs for employees concerned with classified defense information to impress 
each such employee with his individual responsibility for exercising vigilance 
and care in complying with the provisions of this order. Such persons shall 
be authorized on behalf of the heads of the departments and agencies to estab- 
lish adequate and active inspection programs to the end that the provisions 
of this order are administered effectively. 

Sec. 11. Interpretation of regulations by the Attorney General.—The Attorney 
General, upon request of the head of a department or agency or his duly des- 
ignated representative, shall personally or through authorized representatives 
of the Department of Justice render an interpretation of these regulations in 
connection with any problems arising out of their administration. 

Sec. 12. Statutory requirements.—Nothing in this order shall be construed to 
authorize the dissemination, handling, or transmission of classified information 
contrary to the provisions of any statute. 

Sec. 13. “Restricted data” as defined in the Atomic Energy Act.—Nothing in 
this order shall supersede any requirements made by or under the Atomic 
Snergy Act of August 1, 1946, as amended. “Restricted data” as defined by the 
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said act shall be handled, protected, classified, downgraded, and declassified 
in conformity with the provisions of the Atomic Energy Act of 1946, as amended 
and the regulations of the Atomic Energy Commission. . 

Sec. 14. Combat operations.—The provisions of this order with regard to dis- 
semination, transmission, or safekeeping of classified defense information or 
material may be so modified in connection with combat or combat-related op- 
erations as the Secretary of Defense may by regulations prescribe. 

Sec. 15. Exceptional cases.—When, in an exceptional case, a person or agency 
not authorized to classify defense information originates information which 
is believed to require classification, such person or agency shall protect that 
information in the manner prescribed by this order for the category of classified 
defense information into which it is believed to fall, and shall transmit the 
information forthwith, under appropriate safeguards, to the department, agency, 
or person having both the authority to classify information and a direct officia] 
interest in the information (preferably, that department, agency, or person to 
which the information would be transmitted in the ordinary course of business), 
with a request that such department, agency, or person classify the information. 

Sec. 16. Review to insure that information is not improperly withheld here- 
under.—The President shall designate a member of his staff who shall receive, 
consider, and take action upon, suggestions or complaints from nongovern- 
mental sources relating to the operation of this order. 

Sec. 17. Review to insure safeguarding of classified defense information.—The 
National Security Council shall conduct a continuing review of the implementa- 
tion of this order to insure that classified defense information is properly safe- 
guarded, in conformity herewith. 

Sec. 18. Review within departments and agencies.—The head of each depart- 
ment and agency shall designate a member or members of his staff who shall 
conduct a continuing review of the implementation of this order within the 
department or agency concerned to insure that no information is withheld here- 
under which the people of the United States have a right to know, and to insure 
that classified defense information is properly safeguarded in conformity here- 
with. 

Sec. 19. Revocation of Executive Order No. 10290.—Executive Order No. 
10290 of September 24, 1951, is revoked as of the effective date of this order. 

Sec. 20. Effective date.—This order shall become effective on December 15, 
1953. 

DwicHT D. EISENHOWER. 

THE WHITE House, November 5, 1953. 


EXHIBIT No. 3 


[Immediate release, May 17, 1954. James C. Hagerty, press secretary to the 
President] 


The President today sent the following letter to the Secretary of Defense: 


THE WHITE HOovse. 
The honorable the SECRETARY OF DEFENSE, 
Washington, D.C. 

Dear Mr. SEcRETARY: It has long been recognized that to assist the Congress 
in achieving its legislative purposes every executive department or agency must, 
upon the request of a congressional committee, expeditiously furnish informa- 
tion relating to any matter within the jurisdiction of the committee, with certain 
historical exceptions—some of which are pointed out in the attached memoran- 
dum from the Attorney General. This administration has been and will con- 
tinue to be diligent in following this principle. However, it is essential to the 
successful working of our system that the persons entrusted with power in any 
1 of the 3 great branches of Government shall not encroach upon the authority 
confided to the others. The ultimate responsibility for the conduct of the execu- 
tive branch rests with the President. 
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Within this constitutional framework each branch should cooperate fully with 
each other for the common good. However, throughout our history the President 
has withheld information whenever he found that what was sought was confi- 
dential or its disclosure would be incompatible with the public interest or 
jeopardize the safety of the Nation. 

Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that any 
of their conversations or communications or any documents or reproductions 
concerning such advice be disclosed, you will instruct employees of your Depart- 
ment that in ail of their appearances before the subcommittee of the Senate Com- 
mittee on Government Operations regarding the inquiry now before it they are 
not to testify to any such conversations or communications or to produce any 
such documents or reproductions. This principle must be maintained regardless 
of who would be benefited by such disclosures. 

I direct this action so as to maintain the proper separation of powers between 
the executive and legislative branches of the Government in accordance with 
my responsibilities and duties under the Constitution. This separation is vital 
to preclude the exercise of arbitrary power by any branch of the Government. 

By this action I am not in any way restricting the testimony of such witnesses 
as to what occurred regarding any matters where the communication was directly 
between any of the principals in the controversy within the executive branch on 
the one hand and a member of the subcommittee or its staff on the other. 

Sincerely, 


DwiGutTt D. EISENHOWER. 


Memorandum for: The President. 
From : The Attorney General. 


One of the chief merits of the American system of written constitutional law 
is that all the powers entrusted to the Government are divided into three great 
departments, the executive, the legislative, and the judicial. It is essential to 
the successful working of this system that the persons entrusted with power in 
any one of these branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall be limited to the exercise of the powers 
appropriate to its own department and no other. The doctrine of separation of 
powers was adopted to preclude the exercise of arbitrary power and to save the 
people from autocracy. 

This fundamental principle was fully recognized by our first President, George 
Washington, as early as 1796 when he said: “* * * it is essential to the due 
administration of the Government that the boundaries fixed by the Constitution 
between the different departments should be preserved * * *.”’ In his Farewell 
Address, President Washington again cautioned strongly against the danger of 
encroachment by one department into the domain of another as leading to 
despotism. This principle has received steadfast adherence throughout the many 
years of our history and growth. More than ever, it is our duty today to heed 
these words if our country is to retain its place as a leader among the free 
nations of the world. 

For over 150 years—almost from the time that the American form of govern- 
ment was created by the adoption of the Constitution—our Presidents have 
established, by precedent, that they and members of their Cabinet and other heads 
of executive departments have an undoubted privilege and discretion to keep 
confidential, in the public interest, papers and information which require secrecy. 
American history abounds in countless illustrations of the refusal, on occasion, by 
the President and heads of departments to furnish papers to Congress, or its 
committees, for reasons of public policy. The messages of our past Presidents 
reveal that almost every one of them found it necessary to inform Congress of 
his constitutional duty to execute the office of President, and, in furtherance of 
that duty, to withhold information and papers for the public good. 

Nor are the instances lacking where the aid of a court was sought in vain 
to obtain information or papers from a President and the heads of departments. 
Courts have uniformly held that the President and the heads of departments 
have an uncontrolled discretion to withhold the information and papers in the 
public interest ; they will not interfere with the exercise of that discretion, and 
that Congress has not the power, as 1 of the 3 great branches of the Government, 
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to subject the executive branch to its will any more than the executive branch 
may impose its unrestrained will upon the Congress. 


PRESIDENT WASHINGTON’S ADMINISTRATION 


In March 1792, the House of Representatives passed the following resolution: 

“Resolved, That a committee be appointed to inquire into the causes of the 
failure of the late expedition under Major General St. Clair; and that the said 
committee be empowered to call for such persons, papers, and records, as may be 
necessary to assist their inquiries” (3 Annals of Congress, p. 493). 

This was the first time that a committee of Congress was appointed to look 
into a matter which involved the executive branch of the Government. The 
expeditian of General St. Clair was under the direction of the Secretary of War. 
The expenditures connected therewith came under the Secretary of the Treas- 
ury. The House-based its right to investigate on its control of the expenditures 
of public moneys. It appéars that the Secretaries of War and the Treasury 
appeared before the committee. However, when the committee was bold enough 
to ask the President for the papers pertaining to the General St. Clair campaign, 
President Washington called a meeting of his Cabinet (Binkley, President and 
Congress, pp. 40-41). 

Thomas Jefferson, as Secretary of State, reports what tock place at that 
meeting. Besides Jefferson, Alexander Hamilton, Henry Knox, Secretary of 
War, and Edmond Randolph, the Attorney General, were present. The com- 
mittee had first written to Knox for the original letters, instructions, ete., to 
General St. Clair. President Washington stated that he had called his Cabinet 
members together, because it was the first example of a demand on the executive 
for papers, and he wished that so far as it should become a precedent, it should 
be rightly conducted. The President readily admitted that he did not doubt the 
propriety of what the House was doing, but he could conceive that there might 
be papers of so secret a nature, that they ought not to be given up. Washington 
and his Cabinet came to the unanimous conclusion: 

“First, that the House was an inquest, and therefore might institute inquiries, 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the public good would permit, and ought to 
refuse those the disclosure of which would injure the public: Consequently were 
to exercise a discretion. Fourth, that neither the committee nor House had a 
right to call on the head of a department, who and whose papers were under 
the President alone; but that the committee should instruct their chairman to 
move the House to address the President.” 

The precedent thus set by our first President and his Cabinet was followed in 
1796, when President Washington was presented with a resolution of the House 
of Representatives which requested him to lay before the House a copy of the 
instructions to the Minister of the United States who negotiated the treaty with 
the King of Great Britain, together with the correspondence and documents rela- 
tive to that treaty. Apparently it was necessary to implement the treaty with an 
appropriation which the House was called upon to vote. The House insisted 
on its right to the papers requested, as a condition to appropriating the required 
funds (President and Congress, Wilfred E. Binkley (1947), p. 44). 

President Washington’s classic reply was, in part, as follows: 

“I trust that no part of my conduct has ever indicated a disposition to with- 
hold any information which the Constitution has enjoined upon the President 
as a duty to give, or which could be required of him by either House of Congress 
as a right; and with truth I affirm that it has been, as it will continue to be 
while I have the honor to preside in the Government, my constant endeavor to 
harmonize with the other branches thereof so far as the trust delegated to me 
by the people of the United States and my sense of the obligations it imposes 
to ‘preserve, protect, and defend the Constitution’ will permit” (Richardson's 
Messages and Papers of the Presidents, vol. 1, p. 194). 

Washington then went on to discuss the secrecy required in negotiations with 
foreign governments, and cited that as a reason for vesting the power of making 
treaties in the President, with the’advice and consent of the Senate. He felt that 
to admit the House of Representatives into the treatymaking power, by reason 
of its constitutional duty to appropriate moneys to carry out a treaty, would 
be to establish a dangerous precedent. He closed his message to the House as 
follows: 
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“As, therefore, it is perfectly clear to my understanding that the assent of the 
House of Representatives is not necessary to the validity of a treaty; * * * and 
as it is essential to the due administration of the Government that the boundaries 
fixed by the Constitution between the different departments should be preserved, 
a just regard to the Constitution and to the duty of ms; office, under all the 
circumstances of this case, forbids a compliance with your request” (Richard- 
son’s Messages and Papers of the Presidents, vol. 1, p. 196). 


PRESIDENT JEFFERSON’S ADMINISTRATION 


In January 1807, Representative Randolph introduced a resolution, as follows: 

“Resolved, That the President of the United States be, and he hereby is, re- 
quested to lay before this House any information in possession of the Executive, 
except such as he may deem the public welfare to require not to be disclosed, 
touching any illegal combination of private individuals against the peace and 
safety of the Union, or any military expedition planned by such individuals 
against the territories of any Power in amity with the United States; together 
with the measures which the Executive has pursued and proposes to take for 
suppressing or defeating the same” (16 Annals of Congress (1806-1807), p. 336). 

The resolution was overwhelmingly passed. The Burr conspiracy was then 
stirring the country. Jefferson had made it the object of a special message to 
Congress wherein he referred to a military expedition headed by Burr. Jeffer- 
son’s reply to the resolution was a message to the Senate and House of Repre- 
sentatives. Jefferson brought the Congress up to date on the news which he 
had been receiving concerning the illegal combination of private individuals 
against the peace and safety of the Union. He pointed out that he had recently 
received a mass of data, most of which had been obtained without the sanction 
of an oath so as to constitute formal and legal evidence. “It is chiefly in the 
form of letters, often containing such a mixture of rumors, conjectures, and 
suspicions as renders it difficult to sift out the real facts and unadvisable to 
hazard more than general outlines, strengthened by concurrent information or 
the particular credibility of the relator. In this state of the evidence, delivered 
sometimes, too, under the restriction of private confidence, neither safety nor 
justice will permit the exposing names, except that of the principal factor, whose 
guilt is placed beyond question” (Richardson’s Message and Papers of the 
Presidents, vol. 1, p. 412, dated January 22, 1807). 


SIMILAR ACTIONS BY PRESIDENTS JACKSON, TYLER, BUCHANAN, AND GRANT 


On February 10, 1835, President Jackson sent a message to the Senate wherein 
he declined to comply with the Senate’s resolution requesting him to communi- 
cate copies of charges which had been made to the President against the official 
conduct of Gideon Fitz, late Surveyor General, which caused his removal from 
office. The resolutions stated that the information requested was necessary both 
in the action which it proposed to take on the nomination of a successor to Fitz, 
and in connection with the investigation which was then in progress by the Senate 
respecting the frauds in the sales of public lands. . 

The President declined to furnish the information. He stated that in his 
judgment the information related to subjects exclusively belonging to the execu- 
tive department. The request therefore encroached on the constitutional powers 
of the Executive. 

The President’s message referred to many previous similar requests, which he 
deemed unconstitutional demands by the Senate: 

“Their continued repetition imposes on me, as the representative and trustee 
of the American people, the painful but imperious duty of resisting to the utmost 
any further encroachment on the rights of the Executive” (ibid., p. 133). 

The President next took up the fact that the Senate resolution had been passed 
in executive session, from which he was bound to presume that if the informa- 
tion requested by the resolution were communicated, it would be applied in 
secret session to the investigation of frauds in the sales of public lands. The 
President said that, if he were to furnish the information, the citizen whose 
conduct the Senate sought to impeach would lose one of his basic rights, namely, 
that of a public investigation in the presence of his accusers and of the witnesses 
against him. In addition, compliance with the resolution would subject the 
motives of the President, in the case of Mr. Fitz, to the review of the Senate 
when not sitting as judges on an impeachment; and even if such a consequence 
did not follow in the present case, the President feared that compliance by the 
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Executive might thereafter be quoted as a precedent for similar and repeated 
applications. 

“Such a result, if acquiesced in, would ultimately subject the independent 
constitutional action of the Executive in a matter of great national concernment 
to the domination and control of the Senate; * * * 

“I therefore decline a compliance with so much of the resolution of the 
Senate as requests ‘copies of the charges, if any,’ in relation to Mr. Fitz, and in 
doing so must be distinctly understood as neither affirming nor denying that 
any such charges were made; * * *” (ibid., p. 134). 

One of the best reasoned precedents of a President’s refusal to permit the 
head of a department to disclose confidential information to the House of Repre- 
sentatives is President Tyler’s refusal to communicate to the House of Repre- 
sentatives the reports relative to the affairs of the Cherokee Indians and to the 
frauds which were alleged to have been practiced upon them. A resolution of 
the House of Representatives had called upon the Secretary of War to com- 
municate to the House the reports made to the Department of War by Lieutenant 
Colonel Hitchcock relative to the affairs of the Cherokee Indians together with 
all information communicated by him concerning the frauds he was charged to 
investigate; also all facts in the possession of the Executive relating to the 
subject. The Secretary of War consulted with the President and under the 
latter’s direction informed the House that negotiations were then pending with 
the Indians for settlement of their claims; in the opinion of the President and 
the Department, therefore, publication of the report at that time would be incon- 
sistent with the public interest. The Secretary of War further stated in his 
answer to the resolution that the report sought by the House, dealing with 
alleged frauds which Lieutenant Colonel Hitchcock was charged to investigate, 
contained information which was obtained by Colonel Hitchcock by ex parte 
inquiries of persons whose statements were without the sanction of an oath, 
and which the persons implicated had had no opportunity to contradict or 
explain. The Secretary of War expressed the opinion that to promulgate those 
statements at that time would be grossly unjust to those persons, and would 
defeat the object of the inquiry. He also remarked that the Department had not 
been given at that time sufficient opportunity to pursue the investigation, to 
call the parties affected for explanations, or to determine on the measures 
proper to be taken. 

The answer of the Secretary of War was not satisfactory to the Committee 
on Indian Affairs of the House, which claimed the right to demand from the 
Executive and heads of departments such information as may be in their pos- 
session relating to subjects of the deliberations of the House. 

President Tyler in a message dated January 31, 1843, vigorously asserted that 
the House of Representatives could not exercise a right to call upon the Executive 
for information, even though it related to a subject of the deliberations of the 
House, if, by so doing, it attempted to interfere with the discretion of the 
Executive. 

The same course of action was taken by President James Buchanan in 1860 
in resisting a resolution of the House to investigate whether the President or 
any other officer of the Government had, by money, patronage or other improper 
means sought to influence the action of Congress for or against the passage of 


any law relating to the rights of any State or Territory. (See Richardson,’ 


Messages and Papers of the Presidents, vol. 5, pp. 618-619.) 

In the administration of President Ulysses S. Grant the House requested the 
President to inform it whether any executive offices, acts, or duties, and if any, 
what, have been performed at a distance from the seat of government established 
by law. It appears that the purpose of this inquiry was to embarrass the Presi- 
dent by reason of his having spent some of the hot months at Long Branch. 
President Grant replied that he failed to find in the Constitution the authority 
given to the House of Representatives, and that the inquiry had nothing to do 
with legislation (Richardson, Messages and Papers of the Presidents, vol. VII, 
pp. 362-363). 


PRESIDENT CLEVELAND’S ADMINISTRATION 


In 1886, during President Cleveland’s administration, there was an extended 
discussion in the Senate with reference to its relations to the Executive caused 
by the refusal of the Attorney General to transmit to the Senate certain docu- 
ments concerning the administration of the office of the district attorney for 
the southern district of south Alabama, and suspension of George W. Durkin, the 
late incumbent. The majority of the Senate Committee on the Judiciary con- 
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cluded it was entitled to know all that officially exists or takes place in any of 
the departments of Government and that neither the President nor the head of 
a department could withhold official facts and information as distinguished from 
private and unofficial papers. 

In his reply President Cleveland disclaimed any intention to withhold official 
papers, but he denied that papers and documents inherently private or confi- 
dential, addressed to the President or a head of a department, having reference 
to an act entirely executive such as the suspension of an official, were changed 
in their nature and became official when placed for convenience in the custody 
of a public department (Richardson, Messages and Papers of the Presidents, 
vol. 8, pp. 378-379, 381). 

Challenging the attitude that because the executive departments were created 
by Congress the latter had any supervisory power over them, President Cleveland 
declared (Eberling, Congressional Investigation, p. 258) : 

“J do not suppose that the public offices of the United States are regulated or 
controlled in their relations to either House of Congress by the fact that they 
were created by laws enacted by themselves. It must be that these instrumental- 
ities were created for the benefit of the people and to answer the general purposes 
of government under the Constitution and the laws, and that they are unencum- 
bered by any lien in favor of either branch of Congress growing out of their 
construction and unembarrassed by any obligation to the Senate as the price of 
their creation.” - 


PRESIDENT THEODORE ROOSEVELT’S ADMINISTRATION 


In 1909, during the administration of President Theodore Roosevelt, the ques- 
tion of the right of the President to exercise complete direction and control over 
heads of executive departments was raised again. At that time the Senate passed 
a resolution directing the Attorney General to inform the Senate whether certain 
legal proceedings had been instituted against the United States Steel Corp., and if 
not, the reasons for its nonaction. Request was also made for any opinion of 
the Attorney General, if one was written. President Theodore Roosevelt replied 
refusing to honor this request upon the ground that “Heads of the executive 
departments are subject to the Constitution, and to the laws passed by the Con- 
gress in pursuance of the Constitution, and to the directions of the President of 
the United States, but to no other direction whatever” (Congressional Record 
vol. 43, pt. 1, 60th Cong., 2d sess., pp. 527-528). 

When the Senate was unable to get the documents from the Attorney General, 
it summoned Herbert K. Smith, the head of the Bureau of Corporations, and 
requested the papers and documents on penalty of imprisonment for contempt. 
Mr. Smith reported the request to the President, who directed him to turn over 
to the President all the papers in the case “so that I could assist the Senate in 
the prosecution of its investigation.” President Roosevelt then informed Senator 
Clark of the Judiciary Committee what had been done, that he had the papers 
and the only way the Senate could get them was through his impeachment. 
President Roosevelt also explained that some of the facts were given to the 
Government under the seal of secrecy and cannot be divulged, “and I will see to 
it that the word of this Government to the individual is kept sacred” (Corwin, 
The President—Office and Powers, pp. 281, 428; Abbott, The Letters of Archie 
Butt, Personal Aide to President Roosevelt, pp. 305-306). 


PRESIDENT COOLIDGE’S ADMINISTRATION 


In 1924, during the administration of President Coolidge, the latter objected 
to the action of a special investigating committee appointed by the Senate to 
investigate the Bureau of Internal Revenue. Request was made by the com- 
mittee for a list of the companies in which the Secretary of the Treasury was 
alleged to be interested for the purpose of investigating their tax returns. Call- 
ing this exercise of power an unwarranted intrusion, President Coolidge said: 

“Whatever may be necessary for the information of the Senate or any of its 
committees in order to better enable them to perform their legislative or other 
constitutional functions ought always to be furnished willingly and expeditiously 
by any department. But it is recognized both by law and custom that there is 
certain confidential information which it would be detrimental to the public 
service to reveal” (68th Cong., Ist sess., Record, April 11, 1924, p. 6087). 
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PRESIDENT HOOVER’S ADMINISTRATION 


A similar question arose in 1930 during the administration of President Hoover, 
Secretary of State Stimson refused to disclose to the chairman of the Senate 
Foreign Relations Committee certain confidential telegrams and letters leading 
up to the London Conference and the London Treaty. The committee asserted 
its right to have full and free access to all records touching the negotiations of 
the treaty, basing its right on the constitutional prerogative of the Senate in the 
treaty-making process. In his message to the Senate, President Hoover pointed 
out that there were a great many informal statements and reports which were 
given to the Government iin confidence. The Executive was under a duty, in 
order to maintain amicable relations with other nations, not to publicize all the 
negotiations and statements which went into the making of the treaty. He 
further declared that the Executive must not be guilty of a breach of trust nor 
violate the invariable practice of nations. “In view of this, I believe that to 
further comply with the above resolution would be incompatible with the public 
interest” (S. Doc. No. 216, 7ist Cong., special sess., p. 2). 


PRESIDENT FRANKLIN D. ROOSEVELT’S ADMINISTRATION 


The position was followed during the administration of President Franklin D, 
Roosevelt. There were many instances in which the President and his executive 
heads refused to make available certain information to Congress the disclosure 
of which was deemed to be confidential or contrary to the public interest. Merely 
a few need be cited. 

1. Federal Bureau of Investigation records and reports were refused to con- 
gressional committees in the public interest (40 Op. A. G. No. 8, April 30, 1941), 

2. The Director of the Federal Bureau of Investigation refused to give testi- 
mony or to exhibit a copy of the President’s directive requiring him, in the 
interests of national security, to refrain from testifying or from disclosing the 
contents of the Bureau’s reports and activities (hearings, vol. 2, House 78th 
Cong. Select Committee To Investigate the Federal Communications Commission 
(1944), p. 2337). 

3. Communications between the President and the heads of departments were 
held to be confidential and privileged and not subject to inquiry by a committee 
of one of the Houses of Congress (letter dated January 23, 1944,) signed Francis 
Biddle, Attorney General to Select Committee, etc.). 

4, The Director of the Bureau of the Budget refused to testify and to produce 
the Bureau’s files, pursuant to subpena which had been served upon him, because 
the President had instructed him not to make public the records of the Bureau 
due to their confidential nature. Public interest was again invoked to prevent 
disclosure (reliance placed on Attorney General’s Opinion in 40 Op. A. G. No. 8, 
April 30, 1941). 

5. The Secretaries of War and Navy were directed not to deliver documents 
which the committee had requested on grounds of public interest. The Secre- 
taries, in their own judgment, refused permission to Army and Navy officers to 
appear and testify because they felt that it would be contrary to the public 
interest (hearings, Select Committee To Investigate the Federal Communica- 
tions Commission, vol. 1, pp. 46, 48-68). 


PRESIDENT TRUMAN’S ADMINISTRATION 


During the Truman administration also the President adhered to the tradi- 
tional Executive view that the President’s discretion must govern the surrender 
of executive files. Some of the major incidents during the administration of 
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President Truman in which information, records, and files were denied to con- 
gressional committees were as follows: 

















Date Type of document refused 
Mar. 4, 1948-- -- FBI letter-report on Dr. Condon, Director of National Bureau of Standards, refused by 
Secretary of Commerce. 
Mar. 15, 1948....-| President issued directive forbidding all executive departments and agencies to furnish 


information or reports concerning loyalty of their employees to any court or committee 
of Congress, unless President approves. 
March 1948... - Dr. John R. Steelman, Confidential Adviser to the President, refused to appear before 
Committee on Education and Labor of the House, following the service of two sub- 
penas upon him. President directed him not to appear. 
Aug. 5, 1948. - -- Attorney General wrote Senator Ferguson, chairman of Senate Investigations Sub- 
committee, that he would not furnish letters, memoranda, and other notices which 
the Justice Department had furnished to other Government agencies concerning 
W. W. Remington. 


Feb. 22, 1950. - - 8. Res. 231 directing Senate subcommittee to procure State Department loyalty files 
+ met with President Truman’s refusal, following vigorous opposition of J. Edgar 
Hoover. 

Mar. 27, 1950.....| Attorney General and Director of FBI appeared before Senate subcommittee. Mr. 


Hoover’s historic statement of reasons for refusing to furnish raw files approved by 
Attorney General. 


May 16, 1951 --- General Bradley refused to divulge conversations between President and his advisers 
to combined Senate Foreign Relations and Armed Services Committees. 

Jan. 31, 1952. .-- President Truman directed Secretary of State to refuse to Senate Internal Security 
Subcommittee the reports and views of Foreign Service officers. 

Apr. 22, 1952. - - Acting Attorney General Perlman laid down procedure for complying with requests for 


inspection of Department of Justice files by Committee on Judiciary: 

Requests on open cases would not be honored. Status report will be furnished. 

As to closed cases, files would be made available. All FBI reports and confidential 

information would not be made available. 

As to personne! files, they are never disclosed. 
Apr. 3, 1952. . -- President Truman instructed Secretary of State to withhold from Senate Appropria- 
tions Subcommittee files on loyalty and security investigations of employees—policy 
to apply to all executive agencies. The names of individuals determined to be security 
risks would not be divulged. The voting record of members of an agency loyalty 
board would not be divulged. 





Thus, you can, see that the Presidents of the United States have withheld 
information of executive departments or agencies whenever it was found that 
the information sought was confidential or that its disclosure would be incom- 
patible with the public interest or jeopardize the safety of the Nation. The 
courts too have held that the question whether the production of the papers 
was contrary to the public interest, was a matter for the Executive to determine. 

By keeping the lines which separate and divide the 3 great branches of our 
Government clearly defined, no 1 branch has been able to encroach upon the 
powers of the other. 

Upon this firm pripciple our country’s strength, liberty, and democratic form 
of government will continue to endure. 
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ExHIBIT No. 4 


SEcTION 161 oF THE REviseD STATUTES OF THE UNITED States (5 U.S.C. 22), 
(as AMENDED BY PUBLIC LAW 85-619, 1958) 


Sec. 161. The head of each department is authorized to prescribe regulations, 
not inconsistent with law, for the government of his department, the conduct 
of its officers and clerks, the distribution and performance of its business, and 
the custody, use, and preservation of the records, papers, and property appertain- 
ing to it. This section does not authorize withholding information from the 
public or limiting the availability of records to the public. 


OXHIBIT No. 5 
THE BUDGET AND ACCOUNTING ACT 


Comprising the act of 1921, as amended and extended by the Budget, and Ac- 
counting Procedures Act of 1950 and other enactments, through the 2d ses- 
sion of the 84th Congress 


(Prepared by Legislative Digest Unit, Office of Legislative Liaison, General 
Accounting Office 


[42 Stat. 20] 


Pusiic Law 13—67TH CONGRESS 
CHAPTER 18—18T SESSION 
S. 1084 


(As amended through the 2d sess. of the 84th Cong.) 


{Additional and amending language shown in [brackets] ] 


AN ACT To provide a national budget system and an independent audit of Government 
accounts, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I—DEFINITIONS 


Sec. 1. This Act may be cited as the “Budget and Accounting Act, 1921” 
(31 U.S.C. 1). 

Sec. 2. When used in this Act— - 

The terms “department and establishment” and “department or establishment” 
mean any executive department, independent commission, board, bureau, office, 
agency, or other establishment of the Government, including [any independent 
regulatory commission or board and] the municipal government of the District 
of Columbia, but do not include the Legislative Branch of the Government or 
the Supreme Court of the United States; 

The term “the budget” means the Budget required by section 201 to be trans- 
mitted to Congress ; 

The term “Bureau” means the Bureau of the Budget ; 

The term “Director” means the Director of the Bureau of the Budget; and 

The term “Assistant Director” means the Assistant Director of the Bureau 
of the Budget. 

[The term “appropriations” includes, in appropriate context, funds and avu- 
thorizations to create obligations by contract in advance of appropriations, or 
any other authority making funds available for obligation or expenditure.]’ 
(31 U.S.C. 2). 


TITLE II—THE BUDGET 


{Sec. 201. (a) The President shall transmit to Congress during the first fif- 
teen days of each regular session, the Budget, which shall set forth his Budget 


1 Added by sec. 201, Public Law 19 (53 Stat. 561, 565), 76th Cong. 
2 Added by sec. 101, Public Law 784 (64 Stat. 832), 81st Cong. 
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message, Summary data and text, and supporting detail. The Budget shall set 
forth in such form and detail as the President may determine— 

{(1) functions and activities of the Government: 

[(2) at such times as may be practicable, information on program costs 
and accomplishments ; 

[(3) any other desirable classifications of data; 

[(4) a reconciliation of the summary data on expenditures with proposed 
appropriations ; 

[(5) estimated expenditures and proposed appropriations necessary in 
his judgment for the support of the Government for the ensuing fiscal year, 
except that estimated expenditures and proposed appropriations for such 
year for the legislative branch of the Government and the Supreme Court 
of the United States shall be transmitted to the President on or before 
October 15 of each year, and shall be included by him in the Budget without 
revision ; 

{(6) estimated receipts of the Government during the ensuing fiscal year, 
under (1) laws existing at the time the Budget is transmitted and also 
(2) under the revenue proposals, if any, contained in the Budget; 

{(7) actual appropriations, expenditures, and receipts of the Government 
during the last completed fiscal year; 

[(8) estimated expenditures and receipts, and actual or proposed appro- 
priations of the Government during the fiscal year in progress; 

{(9) balanced statements of (1) the condition of the Treasury at the end 
of the last completed fiscal year, (2) the estimated condition of the Treasury 
at the end of the fiscal year in progress, and (3) the estimated condition of 
the Treasury at the end of the ensuing fiscal year if the financial proposals 
contained in the Budget are adopted ; 

[(10) all essential facts regarding the bonded and other indebtedness 
of the Government; and 

{(11) such other financial statements and data as in his opinion are nec- 
essary or desirable in order to make known in all practicable detail the 
financial condition of the Government.]* (31 U.S.C. 11.) 

[Sec. 201. (b) Whenever the President determines there has been established 
a satisfactory system of accrual accounting for an appropriation or fund 
account, each proposed appropriation thereafter transmitted to the Congress for 
such account pursuant to the provisions of this Act shall be accompanied by a 
proposed limitation on annual accrued expenditures. The President may in- 
clude in the Budget with any such proposed limitation on annual accrued ex- 
penditures, proposals for provisions authorizing the head of a department or es- 
tablishment to make transfers, within his department or establishment, between 
such limitations on annual accrued expenditures ; and such provisions may limit 
by amount or by per centum the size of any transfer so proposed. 

{[(c) Whenever an appropriation is subject to a limitation on annual accrued 
expenditures, there shall be charged against the limitation the cost of goods and 
services and other assets received, advance payments made and progress pay- 
ments becoming due, and the amount of any other liabilities becoming payable, 
during the fiscal year concerned. 

{(d) At the end of the fiscal year concerned, any unused balance of the limi- 
tation on annual accrued expenditures shall lapse, except that whenever any 
liabilities are incurred within the limitation provided for in any fiscal year 
(whether or not recorded or reported in such fiscal year), nothing in this section 
shall be construed to prevent the making of payment therefor in any subsequent 
fiscal year. 

{(e) Any obligations incurred during the fiscal year concerned or in prior 
fiscal years which do not result in liabilities becoming payable during the fiscal 
year concerned shall be charged against the limitation an annual accrued ex- 
penditures for any succeeding fiscal year in which such obligations may result 
inliabilities becoming payable. 

{(f) Nothing in subsections (b) through (e) of this section shall be construed 
to change existing law with respect to the method or manner of making appro- 
priations or the incurring of obligations under appropriations].* 


* Amended by sec. 102(a). Public Law 784 (64 Stat. 832), 8ist Cong., and sec. 1(a), 
Public Law 863 (70 Stat. 782), 84th Cong. 


* Added by sec. 1, Public Law 759 (72 Stat. 852, 853), 85th Cong. 
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Note.—The cited Public Law 759, 85th Congress, approved August 25, 
1958, further provides: 

“Sec. 2. (a) It shall be in order to provide in any bill or joint resolution mak. 
ing appropriations, or in any amendment thereto, limitations on annual accrued 
expenditures covering amounts becoming payable as a result of obligations ip. 
curred both in the fiscal year concerned and in prior fiscal years, and to include 
in any such bill or joint resolution provisions authorizing the head of a depart. 
ment or establishment to make transfers, within his department or establish. 
ment, between such limitations on annual accrued expenditures; and such pro- 
visions may limit by amount or by per centum the size of any transfer so pro- 
vided for. 

“(b) The provisions of subsection (a) of this section are enacted by the 
Congress— 

“(1) as an exercise of the rulemaking power of the Senate and the House 
of Representatives, respectively, and as such they shall be considered as part 
of the rules of each House, respectively, or of that House to which they spe- 
cifically apply; and such rules shall supersede other rules only to the ex- 
tent that they are inconsistent therewith ; and 

“(2) with full recognition of the Constitutional right of either House to 
change such rules (so far as relating to the procedure in such House) at any 
time, in the same manner and to the same extent as in the case of any other 
rule of such House. 

“Seo. 3. This Act, and the amendments made thereby shall cease to be in 
effect April 1, 1962.” 

Sec. 202. (a) If the estimated receipts for the ensuing fiscal year contained 
in the Budget, on the basis of laws existing at the time the Budget is trans- 
mitted, plus the estimated amounts in the Treasury at the close of the fiscal 
year in progress, available for expenditure in the ensuing fiscal year, are less 
than the estimated expenditures for the ensuing fiscal year contained in the 
Budget, the President in the Budget shall make recommendations to Congress 
for new taxes, loans, or other appropriate action to meet the estimated defi- 
ciency. 

(b) If the aggregate of such estimated receipts and such estimated amounts 
in the Treasury is greater than such estimated expenditures for the ensuing 
fiscal year, he shall make such recommendations as in his opinion the public 
interests require (31 U.S.C. 13). 

[Sec. 203. (a) The President from time to time may transmit to Congress 
such proposed supplemental or deficiency appropriations as in his judgment (1) 
are necessary on account of laws enacted after the transmission of the Budget, 
or (2) are otherwise in the public interest. He shall accompany such proposals 
with a statement of the reasons therefor, including the reasons for their omis- 
sion from the Budget. 

[(b) Whenever such proposed supplemental or deficiency appropriations reach 
an aggregate which, if they had been contained in the Budget, would have re- 
quired the President to make a recommendation under subsection (a) of sec- 
tion 202, he shall thereupon make such recommendation.’ (31 U.S.C. 14.) 

[Sec. 204. (a) Except as otherwise provided in this Act, the contents, order, 
and arrangement of the proposed appropriations and the statements of ex- 
penditures and estimated expenditures contained in the Budget or transmitted 
under section 203, and the notes and other data submitted therewith, shall con- 
form to requirements prescribed by the President. 

[(b) The Budget, and statements furnished with any proposed supplemental or 
deficiency appropriations, shall be accompanied by information as to personal 
services and other objects of expenditure in the same manner and form as in the 
Budget for the fiscal year 1950: Provided, That this requirement may be waived 
or modified, either generally or in specific cases, by joint action of the committees 
of Congress having jurisdiction over appropriation: And provided further, That 
nothing in this Act shall be construed to limit the authority of committees of 
Congress to request and receive such information in such form as they may desire 
in consideration of and action upon budget estimates.]* (31 U.S.C. 581.) 

[Sec. 205. Whenever any basic change is made in the form of the Budget, the 
President, in addition to the Budget, shall transmit to Congress such explanatory 
notes and tables as may be necessary to show where the various items embraced 


5 Amended by sec. 102(b), Public Law 784 (64 Stat. 832, 833), 81st Cong. 
* Amended by sec. 102(c), Public Law 784 (64 Stat. 832, 833), Sist Cong. 
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in the Budget of the prior year are contained in the new Budget.]" (31 
U.S.C. 581a.) 

Sec. 206. No estimate or request for an appropriation and no request for an 
increase in an item of any such estimate or request, and no recommendation as 
to how the revenue needs of the Government should be met, shall be submitted 
to Congress or any committee thereof by any officer or employee of any depart- 
ment or establishment, unless at the request of either House of Congress (31 
U.S.C. 15). 

Sec. 207. There is hereby created in the [Executive Office of the President] * 

a bureau to be known as the Bureau of the Budget. There shall be in the Bureau 
a Director and a [Deputy Director],’ who shall be appointed by the President 
and receive salaries of [$22,500] and [$20,500] “ a year, respectively. The 
[Deputy] ® Director shall perform such duties as the Director may designate, 
and during the absence or incapacity of the Director or during a vacancy in the 
office of Director he shall act as Director. [The Bureau, under such rules and 
regulations as the President may prescribe, shall prepare the Budget, and any 
proposed supplemental or deficiency appropriations, and to this end shall have 
authority to assemble, correlate, revise, reduce, or increase the requests for 
appropriations of the several departments or establishments.]“ (31 U.S.C., 
up. III, 16.) 
. SEC. 208. (a) The Director, under such rules and regulations as the President 
may prescribe, shall appoint [and fix the compensation of] % attorneys and other 
employees and make expenditures for rent in the District of Columbia, printing, 
binding, telegrams, telephone service, law books, books of reference, periodicals, 
stationery, furniture, office equipment, other supplies and necessary expenses of 
the office, within the appropriations made therefor (31 U.S.C. 17). 

Nore.—Subsections (b), (c), (d), and (e) of section 208, relating to ap- 
pointment and compensation of certain employees of the Bureau of the 
Budget, omitted from this codification. Provisions of such subsections as 
to salaries were superseded by the Classification Act of 1949, Public Law 
429, as amended (63 Stat. 954), 8ist Congress. 

Sec. 209. The Bureau, when directed by the President, shall make a detailed 
study of the departments and establishments for the purpose of enabling the 
President to determine what changes (with a view of securing greater economy 
and efficiency in the conduct of the public service) should be made in (1) the 
existing organization, activities, and methods of business of such departments 
or establishments, (2) the appropriations therefor, (3) the assignment of par- 
ticular activities to particular services, or (4) the regrouping of services. The 
results of such study shall be embodied in a report or reports to the President, 
who may transmit to Congress such report or reports or any part thereof with 
his recommendations on the matters covered thereby (31 U.S.C. 18). 

Sec. 210. 

Note.—This section, directing the Bureau of the Budget to prepare, for 
the President, a codification of laws relating to statements of receipts and 
expenditures of the Government and of estimates of appropriations, to be 
submitted by the President to Congress on or before the first Monday in 
December, 1921, with a recommendation as to changes, omitted from this 
codification as obsolete. 

Sec. 211. 

Nore.—This section, providing for the transfer to the Bureau of the 
Budget of powers and duties relating to the compiling of estimates formerly 
imposed upon the Division of Bookkeeping and Warrants, Office of the Sec- 
retary of the Treasury, omitted from this codification as obsolete. Such 
Division and its functions were transferred to the Bureau of Accounts, Fiscal 
Service, Treasury Department, by Reorganization Plan No. III (54 Stat. 
1231). 


7 Amended by sec. 102(d), Public Law 784 (64 Stat. 832, 833), 81st Cong. 

® Bureau of the Budget transferred from the Treasury Department to the Executive 
Office of the President by Reorganization Plan No. 1, effective July 1, 1939 (53 Stat. 1423). 

* Title of the position of the Assistant Director of the Bureau of the Budget changed to 
Deputy Director and two positions of Assistant Director authorized by. Public Law 176 
(67 Stat. 298, 299), 88d Cong. 

* Annual rate provided by Public Law 854 (70 Stat. 736), 84th Cong. 

"™ Annual rate provided by Public Law 854 (70 Stat. 736, 737), 84th Cong. 

138 Amended by sec. 102(e), Public Law 784 (64 Stat. 832. 833). 81st Cong. 

** Subject to Public Law 429, as amended (63 Stat. 954, 973), 81st Cong. 
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Sec. 212. The Bureau shall, at the request of any committee of either House 
of Congress having jurisdiction over revenue or appropriations, furnish the com- 
mittee such aid and information as it may request (31 U.S.C. 20). 

Sec. 213. Under such regulations as the President may prescribe, (1) every 
department and establishment shall furnish to the Bureau such information ag 
the Bureau may from time to time require, and (2) the Director and the [Dep- 
uty] “ Director, or any employee of the Bureau when duly authorized, shall, for 
the purpose of securing such information, have access to, and the right to exam- 
ine, any books, documents, papers, or records of any such department or estab- 
lishment (31 U.S.C. 21). 

[Sec. 214. The head of each department and establishment shall prepare or 
cause to be prepared in each year his requests for regular, supplemental, or de- 
ficiency appropriations.]“ (31 U.S.C. 22.) 

[Sec. 215. The head of each department and establishment shall submit his 
requests for appropriations to the Bureau on or before a date which the President 
shall cause such requests to be prepared as are necessary to enable him to 
include such requests with the Budget in respect to the work of such department 
or establishment.] ** (31 U.S.C 23.) 

[Sec. 216. (a) Requests for regular, supplemental, or deficiency appropria- 
tions which are submitted to the Bureau by the head of any department or 
establishment shall be prepared and submitted as the President may determine 
in accordance with the provisions of section 201. 

[(b) The requests of the departments and establishments for appropriations 
shall, in such manner and at such times as may be determined by the President, 
be developed from cost-based budgets. 

[(c) For purposes of administration and operation, such cost-based budgets 
shall be used by all departments and establishments and their subordinate 
units. Administrative subdivisions of appropriations or funds shall be made on 
the basis of such cost-based budgets.] (31 U.S.C. 24.) 

Sec. 217. 

Nore.—This section, appropriating funds for the Bureau of the Budget 


for the fiscal year ending June 30, 1922, omitted from this codification as 
obsolete. 


NEW SECTIONS ADDED BY THE BUDGET AND ACCOUNTING PROCEDURES ACT oF 1950 
(64 Stat. 832, 834) 


GOVERNMENT STATISTICAL ACTIVITIES 


Sec. 103. The President, through the Director of the Bureau of the Budget, is 
authorized and directed to develop programs and to issue regulations and orders 
for the improved gathering, compiling, analyzing, publishing, and disseminating 
of statistical information for any purpose by the various agencies in the executive 
branch of the Government. Such regulations and orders shall be adhered to by 
such agencies (31 U.S.C. 18b). 


IMPROVED ADMINISTRATION OF EXECUTIVE AGENCIES 


Sec. 104. The President, through the Director of the Bureau of the Budget, is 
authorized and directed to evaluate and develop improved plans for the organiza- 
tion, coordination, and management of the executive branch of the Government 
with a view to efficient and economical service (31 U.S.C. 18a). 


BUSINESS-TYPE BUDGETS 


Sec. 105. The first two sentences of section 102 of the Government Corporation 
Control Act of 1945 (59 Stat. 597), are amended to read as follows: “Each 
wholly owned Government corporation shall cause to be prepared annually a 
business-type budget which shall be submitted to the Bureau of the Budget, 
under such rules and regulations as the President may establish as to the date 
of submission, the form and content, the classifications of data, and the manner 
in which such budget program shall be prepared and presented” (31 U.S.C. 847). 


144 Same as footnote 9. 

15 Amended by sec. 102(f), Public Law 784 (64 Stat. 832, 833), 81st Cong. 

16 Amended by sec. 102(g), Public Law 784 (64 Stat. 832, 834), 81st Cong. 

17 Amended by sec. 102(h). Public Law 784 (64 Stat. 832, 834), 81st Cong. and sec. 1(b). 
Public Law 863 (70 Stat. 782), 84th Cong. 
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[ACCOUNTING AND BUDGET CLASSIFICATION 


[Sec. 106. The head of each executive agency shall, in consultation with the 
Director of the Bureau of the Budget, take whatever action may be necessary to 
achieve, insofar as is possible, (1) consistency in accounting and budget classi- 
fications, (2) synchronization between accounting and budget classifications and 
organizational structure, and (3) support of the budget justifications by infor- 
mation on performance and program costs by organizational units.] ™ 


TITLE IlI—GENERAL ACCOUNTING OFFICE 


Sec. 301. There is created an establishment of the Government to be known 
as the General Accounting Office, which shall be independent of the executive 
departments and under the control and direction of the Comptroller General of 
the United States. The officers of Comptroller of the Treasury and Assistant 
Comptroller of the Treasury are abolished, to take effect July 1, 1921. All 
other officers and employees of the office of the Comptroller of the Treasury shall 
become officers and employees in the General Accounting Office at their grades 
and salaries on July 1, 1921, and all books, records, documents, papers, furniture, 
office equipment and other property of the office of the Comptroller of the Treas- 
ury shall become the property of the General Accounting Office. The Comp- 
troller General is authorized to adopt a seal for the General Accounting Office 
(31 U.S.C. 41). 

Sec. 302. There shall be in the General Accounting Office a Comptroller Gen- 
eral of the United States and an Assistant Comptroller General of the United 
States, who shall be appointed by the President with the advice and consent of 
the Senate and shall receive salaries of [$22,500] ” and [$20,500] a year re- 
spectively. The Assistant Comptroller General shall perform such duties as may 
be assigned to him by the Comptroller General, and during the absence or in- 
capacity of the Comptroller General, or during a vacancy in that Office, shall act 
as Comptroller General (31 U.S.C. 42). 

Sec. 303. Except as hereinafter provided in this section, the Comptroller Gen- 
eral and the Assistant Comptroller General shall hold office for fifteen years. 
The Comptroller General shall not be eligible for reappointment. The Comp- 
troller General or the Assistant Comptroller General may be removed at any 
time by joint resolution of Congress after notice and hearing, when, in the judg- 
ment of Congress, the Comptroller General or Assistant Comptroller General has 
become permanently incapacitated or has been inefficient, or guilty of neglect of 
duty, or of malfeasance in office, or of any felony or conduct involving moral 
turpitude, and for no other cause and in no other manner except by impeach- 
ment. Any Comptroller General or Assistant Comptroller General removed in the 
manner herein provided shall be ineligible for reappointment to that office. 
When a Comptroller General or Assistant Comptroller General attains the age of 
seventy years, he shall be retired from his office (31 U.S.C. 43). 

{Any Comptroller General who shall be so retired for age after serving at 
least ten years in his office, or who completes his term, shall receive an annuity 
during the remainder of his life equal to the salary payable for his office at the 
time of retirement or completion of term, except that the annuity of any Comp- 
troller General who completes his term shall be reduced by one-fourth of 1 per 
centum for each full month he is under the age of sixty-five at such completion. 
Any Comptroller General who.becomes permanently disabled from performing 
his duties shall be retired and shall receive an annuity during the remainder of 
his life equal to the salary payable for his office at the time of retirement if he 
has served at least ten years therein or equal to one-half of such salary if he 
has served less than ten years. The annuities provided for herein shall be paid 
by the General Accounting Office. No person receiving benefits under this Act 
shall receive any other retirement benefits under any other law of the United 
States.]* (31 U.S.C., Sup. ITI, 43.) 

Sec. 304. All powers and duties now conferred or imposed by law upon the 
Comptroller of the Treasury or the six auditors of the Treasury Department, 
and the duties of the [Division of Bookkeeping and Warrants] ™ of the office 
of the Secretary of the Treasury relating to keeping the personal ledger accounts 


18 Added by sec. 2(a), Public Law 863 (70 Stat. 782), 84th Cong. 

1 Annual rate provided by Public Law 854 (70 Stat. 736), 84th Cong. 

»” Annual rate provided by Public Law 854 (70 Stat. 736, 737), 84th Cong. 

7 Added by Public Law 161 (67 Stat. 229), 83d Cong. 

2The Division of Bookkeeping and Warrants and its functions were transferred to the 


Bureau of Accounts, Fiscal Service, Treasury Department, by Reorganization Plan No. 
III (54 Stat. 1231). 
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of disbursing and collecting officers, shall, so far as not inconsistent with this 
Act, be vested in and imposed upon the General Accounting Office and be exer- 
cised without direction from any other officer. The balances certified by the 
Comptroller general shall be final and conclusive upon the executive branch 
of the Government. The revision by the Comptroller General of settlements 
made by the six auditors shall be discontinued, except as to settlements made 
before July 1, 1921. (31 U.S.C. 44.) 

Note.—The second paragraph of section 304, relating to the examination 
of the accounts and vouchers of the Postal Service, and the establishment 
of the Bureau of Accounts in the Post Office Department, is omitted from 
this codification. Such Bureau of Accounts in the Post Office Department 
was abolished and all functions thereof transferred to the Postmaster Gen- 
eral by Reorganization Plan No. 3 of 1949 (63 Stat. 1066). 

Sec. 305. Section 236 of the Revised Statutes is amended to read as follows: 

“Sec. 236. All claims and demands whatever by the Government of the United 
States or against it, and all accounts whatever in which the Government of the 
United States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office” (31 U.S.C. 71). 

Sec. 306. All laws relating generally to the administration of the departments 
and establishments shall, so far as applicable, govern the General Accounting 
Office. Copies of any books, records, papers, or documents, and transcripts from 
the books and proceedings of the General Accounting Office, when certified by the 
Comptroller General or the Assistant Comptroller General under its seal, shall be 
admitted as evidence with the same effect as the copies and transcripts referred 
to in sections [882] * and [886] ™ of the Revised Statutes (31 U.S.C. 46). 

Sec. 307. The Comptroller General may provide for the payment of accounts or 
claims adjusted and settled in the General Accounting Office, through disbursing 
officers of the several departments and establishments, instead of by warrant 
(31 U.S.C. 47). 

Sec. 308. 

Nore.—Section 308, relating to duties appertaining on June 10, 1921, to 
the Division of Public Moneys, Office of the Secretary of the Treasury, and to 
duties performed by the former Division of Bookkeeping and Warrants, 
Office of the Secretary of the Treasury, omitted from this codification as 
obsolete. 

Sec. 309. The Comptroller General shall prescribe the forms, systems, and pro- 
cedure for administrative appropriation and fund accounting in the several de- 
partments and establishments, and for the administrative examination of fiscal 
officers’ accounts and claims against the United States (31 U.S.C. 49). 

Notre.—Exercise of authority under this section to be consistent with the 
provisions of section 112(a) of the Budget and Procedures Act of 1950 (64 
Stat. 832, 835). 

Sec. 310. 

Note.—Section 310, abolishing, effective July 1, 1921, of the offices of the 
six auditors, and providing for the transfer of officers and employees thereof, 
as well as books, records, property, etc., of those offices and of the former 
Division of Bookkeeping and Warrants, Office of the Secretary of the Treas- 
ury, so far as related to work transferred, omitted from this codification as 
obsolete. 

Sec. 311. 

NotTe.—Subsections (a), (b), and (c) of section 311, relating to appoint- 
ment and compensation of certain employees of the General Accounting 
Office, omitted from this codification. Provisions of such subsections were 
superseded by the Classification Act of 1949, Public Law 429, as amended (638 
Stat. 954), 81st Congress. 

(d) All officers and employees of the General Accounting Office, whether 
transferred thereto or appointed by the Comptroller General, shall perform such 
duties as may be assigned to them by him. 

(e) All official acts performed by such officers or employees specially designated 
therefor by the Comptroller General shall have the same force and effect as 
though performed by the Comptroller General in person. 
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*% Repealed by Public Law 773 (62 Stat. 869, 993), 80th Cong. Now covered by sec- 
1733, title 28, U.S.C. Judiciary and Judicial Procedure (62 Stat. 946), 80th Cong. 
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(f) The Comptroller General shall make such rules and regulations as may 
be necessary for carrying on the work of the General Accounting Office, including 
rules and regulations concerning the admission of attorneys to practice before 
such office (31 U.S.C. 52). 

Sec. 312. (a) The Comptroller General shall investigate, at the seat of 
government or elsewhere, all matters relating to the receipt, disbursement, and 
application of public funds, and shall make to the President when requested by 
him, and to Congress at the beginning of each regular session, a report in 
writing of the work of the General Accounting Office, containing recommenda- 
tions concerning the legislation he may deem necessary to facilitate the prompt 
and accurate rendition and settlement of accounts and concerning such other 
matters relating to the receipt, disbursement, and application of public funds 
as he may think advisable. In such regular report, or in special reports at any 
time when Congress is in session, he shall make recommendations looking to 
greater economy or efficiency in public expenditures. 

(b) He shall make such investigations and reports as shall be ordered by 
either House of Congress or by any committee of either House having juris- 
diction over revenue, appropriations, or expenditures. The Comptroller General 
shall also, at the request of any such committee, direct assistants from his 
office to furnish the committee such aid and information as it may request. 

(c) The Comptroller General shall specially report to Congress every expendi- 
ture or contract made by any department or establishment in any year in 
violation of law. 

(d) He shall submit to Congress reports upon the adequacy and effectiveness 
of the administrative examination of accounts and claims in the respective 
departments and establishments and upon the adequacy and effectiveness of 
departmental inspection of the offices and accounts of fiscal officers. 

(e) He shall furnish such information relating to expenditures and ac- 
counting to the Bureau of the Budget as it may request from time to time (31 
U.S.C. 58). 

Sec. 313. All departments and establishments shall furnish to the Comptroller 
General such information regarding the powers, duties, activities, organization, 
financial transactions, and methods of business of their respective offices as 
he may from time to time require of them; and the Comptroller General, or 
any of his assistants or employees, when duly authorized by him, shall, for the 
purpose of securing such information, have access to and the right to examine 
any books, documents, papers, or records of any such department or establish- 
ment. The authority contained in this section shall not be applicable to expendi- 
tures made under the provisions of section 291 of the Revised Statutes (31 
U.S.C. 5A). 

Sec. 314. The Civil Service Commission shall establish an eligible register 
for accountants for the General Accounting Office, and the examinations of 
applicants for entrance upon such register shall be based upon questions ap- 
proved by the Comptroller General (31 U.S.C. 55). 

Sec. 315 through Sec. 317. 

NoTte.—These sections, relating to the transfer of appropriations for the 
fiscal year ending June 30, 1922, to the General Accounting Office, and to 
matters affecting personnel transferred thereto, omitted from this codifica- 
tion as obsolete. 

Sec. 318. This Act shall take effect upon its approval by the President: Pro- 
vided, That sections 301 to 317, inclusive, relating to the General Accounting 
Office and the [Bureau of Accounts],™ shall take effect July 1, 1921. 

Approved, June 10, 1921. 


™The Bureau of Accounts, formerly in the Post Office Department, was abolished and 


all functions thereof transferred to the Postmaster General by Reorganization Plan No. 3 
of 1949 (63 Stat. 1066). 
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Part II, BupGET AND ACCOUNTING PROCEDURES ACT oF 1950 (64 Star. 832, 834) 
Part II—ACCOUNTING AND AUDITING 
SHORT TITLE 
Sec. 110. This part may be cited as the “Accounting and Auditing Act of 1950”, 
DECLARATION OF POLICY 


Sec. 111. It is the policy of the Congress in enacting this part that— 

(a) The accounting of the Government provide full disclosure of the 
results of financial operations, adequate financial information needed in 
the management of operations and the formulation and execution of the 
Budget, and effective control over income, expenditures, funds, property, 
and other assets. 

(b) Full consideration to be given to the needs and responsibilities of 
both the legislative and executive branches in the establishment of account- 
ing and reporting systems and requirements. 

(c) The maintainence of accounting systems and the producing of financial 
reports with respect to the operations of executive agencies, including centra] 
facilities for bringing together and disclosing information on the results 
of the financial operations of the Government as a whole, be the respon- 
sibility of the executive branch. 

(d) The auditing for the Government, conducted by the Comptroller Gen- 
eral of the United States as an agent of the Congress be directed at determin- 
ing the extent to which accounting and related financial reporting fulfill the 
purposes specified, financial transactions have been consummated in accord- 
ance with laws, regulations or other legal requirements, and adequate 
internal financial control over operations is exercised, and afford an effective 
basis for the settlement of accounts of accountable officers. 

(e) Emphasis be placed on effecting orderly improvements resulting in 
simplified and more effective accounting, financial reporting, budgeting, and 
auditing requirements and procedures and on the elimination of those which 
involve duplication or which do not serve a purpose commensurate with the 
costs involved. 

(f) The Comptroller General of the United States, the Secretary of the 
Treasury, and the Director of the Bureau of the Budget conduct a contin- 
uous program for the improvement of accounting and financial reporting 
in the Government (31 U.S.C. 65). 


ACCOUNTING AND REPORTING PROVISIONS 


Sec. 112. (a) The Comptroller General of the United States, after consulting 
the Secretary of the Treasury and the Director of the Bureau of the Budget 
concerning their accounting, financial reporting, and budgetary needs, and 
considering the needs of the other executive agencies, shall prescribe the 
principles, standards, and related requirements for accounting to be observed 
by each executive agency, including requirements for suitable integration 
between the accounting processes of each executive agency and the accounting 
of the Treasury Department. Requirements prescribed by the Comptroller 
General shall be designed to permit the executive agencies to carry out their 
responsibilities under section 113 of this part, while providing a basis for inte- 
grated accounting for the Government, full disclosure of the results of the 
financial operations of each executive agency and the Government as a whole, 
and financial information and control necessary to enable the Congress and 
the President to discharge their respective responsibilities. The Comptroller 
General shall continue to exercise the authority vested in him by section 205(b) 
of the Federal Property and Administrative Services Act of 1949 (638 Stat. 
389) and, to the extent he deems necessary, the authority vested in him by 
section 309 of the Budget and Accounting Act, 1921 (42 Stat. 25). Any such 
exercise of authority shall be consistent with the provisions of this section. 

(b) The General Accounting Office shall cooperate with the executive agencies 
in the development of their accounting systems, including the Treasury Depart- 
ment, in the development and establishment of the system of central accounting 
and reporting required by section 114 of this part. Such accounting systems 
shall be approved by the Comptroller General when deemed by him to be 
adequate and in conformity with the principles, standards, and related require- 
ments prescribed by him. 
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(c) The General Accounting Office shall from time to time review the ac- 
counting systems of the executive agencies. The results of such reviews shall be 
available to the heads of the executive agencies concerned, to the Secretary 
of the Treasury, and to the Director of the Bureau of the Budget, and the 
Comptroller General shall make such reports thereon to the Congress as he 
deems proper (31 U.S.C. 66). 

Sec. 113. (a) The head of each executive agency shall establish and maintain 
systems of accounting and internal control designed to provide— 

(1) full disclosure of the financial results of the agency’s activities ; 

(2) adequate financial information needed for the agency’s management 
purposes ; 

(3) effective control over afid accountability for all funds, property, and 
other assets for which the agency is responsible, including appropriate 
internal audit ; 

(4) reliable accounting results to serve as the basis for preparation and 
support of the agency’s budget requests, for controlling the execution of its 
budget, and for providing financial information required by the Bureau of 
the Budget under section 213 of the Budget and Accounting Act, 1921 (42 © 
Stat. 23) ; 

(5) suitable integration of the accounting of the agency with the account- 
ing of the Treasury Department in connection with the central accounting 
and reporting responsibilities imposed on the Secretary of the Treasury by 
section 114 of this part. 

(b) The accounting systems of executive agencies shall conform to the prin- 
ciples, standards, and related requirements prescribed by the Comptroller Gen- 
eral pursuant to section 112(a) of this part (31 U.S.C. 66a). 

[(c) As soon as practicable after the date of enactment of this subsection, the 
head of each executive agency shall, in accordance with principles and standards 
prescribed by the Comptroller General, cause the accounts of such agency to be 
maintained on an accrual basis to show the resources, liabilities, and costs of 
operations of such agency with a view to facilitating the preparation of cost- 
based budgets as required by section 216 of the Budget and Accounting Act, 1921, 
as amended. The accounting system required by this subsection shall include 
adequate monetary property accounting records as an integral part of the 
system. ] ™ 

Sec. 114. (a) The Secretary of the Treasury shall prepare such reports for the 
information of the President, the Congress, and the public as will present the 
results of the financial operations of the Government: Provided, That there shall 
be included such financial data as the Director of the Bureau of the Budget may 
require in connection with the preparation of the Budget or for other purposes 
of the Bureau. Each executive agency shall furnish the Secretary of the Treas- 
ury such reports and information relating to its financial condition and opera- 
tions as the Secretary, by rules and regulations, may require for the effective 
performance of his responsibilities under this section. 

(b) The Secretary of the Treasury is authorized to establish the facilities 
necessary to produce the financial reports required by subsection (a) of this sec- 
tion. The Secretary is further authorized to reorganize the accounting functions 
and install, revise, or eliminate accounting procedures and financial reports of 
the Treasury Department in order to develop effective and coordinated systems of 
accounting and financial reporting in the several bureaus and offices of the De- 
partment with such concentration of accounting and reporting as is necessary 
to accomplish integration of accounting results for the activities of the Depart- 
ment and provide the operating center for the consolidation of accounting results 
of other executive agencies with those of the Department. The authority vested 
in and the duties imposed upon the Department by sections 10, 15, and 22 of the 
Act entitled ‘An Act making appropriations for the legislative, executive, and 
judicial branches of the Government for the fiscal year ending June thirtieth, 
eighteen hundred ninety-five, and for other purposes”, approved July 31, 1894 
(28 Stat. 162, 208--210), may be exercised and performed by the Secretary of the 
Treasury as a part of his broader authority and duties under this section and 
in such a manner as to provide a unified system of central accounting and re- 
porting on the most efficient and useful basis. 

(c) The system of central accounting and reporting provided for herein shall 
be consistent with the principles, standards, and related requirements prescribed 





* Added by sec. 2(b), Public Law 863 (70 Stat. 782, 783), 84th Cong. 
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by the Comptroller General pursuant to section i112 of this part (31 U.S.C. 66b). 

Sec. 115. (a) When the Secretary of the Treasury and the Comptroller Gen. 
eral determine that existing procedures can be modified in the interest of simplifi- 
cation, improvement, or economy, with sufficient safeguards over the contro] 
and accounting for the public funds, they may issue joint regulations providing 
for the waiving, in whole or in part, of the requirements of existing law that— 

(1) warrants be issued and countersigned in connection with the receipt, 
retention, and disbursement of public moneys and trust funds; and 

(2) funds be requisitioned, and advanced to accountable officers under 
each separate appropriation head or otherwise. 

(b) Such regulations may further provide for the payment of vouchers by 
authorized disbursing officers by means of checks issued against the general 
account of the Treasurer of the United States: Provided, That in such case the 
regulations shall provide for appropriate action in the event of delinquency by 
disbursing officers in the rendition of their accounts or for other reasons arising 
out of the condition of the officers’ accounts, including under necessary circum- 
stances, the suspension or withdrawal of authority to disburse (31 U.S.C. 66¢). 

Sec. 116. The Comptroller General is authorized to discontinue the mainte- 
nance in the General Accounting Office of appropriation, expenditure, limitation, 
receipt, and personal ledger accounts when in his opinion the accounting systems 
and internal control of the executive, legislative, and judicial agencies are 
sufficient to enable him to perform properly the functions to which such accounts 
relate (31 U.S.C. 66d). 

AUDITING PROVISIONS 


Sec. 117. (a) Except as otherwise specifically provided by law, the financial 
transactions of each executive, legislative, and judicial agency, including but 
not limited to the accounts of accountable officers, shall be audited by the General 
Accounting Office in accordance with such principles and procedures and under 
such rules and regulations as may be prescribed by the Comptroller General of 
the United States. In the determination of auditing procedures to be followed 
and the extent of examination of vouchers and other documents, the Comptroller 
General shall give due regard to generally accepted principles of auditing, includ- 
ing consideration of the effectiveness of accounting organizations and systems, 
internal audit and control, and related administrative practices of the respective 
agencies. 

(b) Whenever the Comptroller General determines that the audit shall be 
conducted at the place or places where the accounts and other records of an 
executive agency are normally kept, he may require any executive agency to 
retain in whole or in part accounts of accountable officers, contracts, vouchers, 
and other documents, which are required under existing law to be submitted 
to the General Accounting Office, under such conditions and for such period 
not exceeding ten years as he may specify, unless a longer period is agreed 
upon with the executive agency: Provided, That under agreements between 
the Comptroller General and legislative and judicial agencies the provisions 
of this sentence may be extended to the accounts and records of such agencies. 
(31 U.S.C. 67) 

GENERAL PROVISIONS 


Sec. 118. As used in this part, the term “executive agency” means any execu- 
tive department or independent establishment in the executive branch of the 
Government but (a) except for the purposes of sections 114, 116, and 119 shall 
not include any Government corporation or agency subject to the Government 
Corporation Control Act (59 Stat. 597), and (b) except for the purposes of 
sections 111, [113(c)],” 114, and 116 shall not include the Post Office Depart- 
ment (31 U.S.C. 65a). 

Sec. 119. The head of each executive agency is authorized to designate the 
place or places, at the seat of government or elsewhere, at which the admin- 
istrative examination of fiscal officers’ accounts will be performed, and with 
the concurrence of the Comptroller General to waive the administrative exam- 
ination in whole or in part: Provided, That the same authority is hereby con- 
ferred upon the officers responsible for the administrative examination of ac- 
counts for legislative and judicial agencies (31 U.S.C. 65b). 


% Added by sec. 2(c), Public Law 863 (70 Stat. 782, 783), 84th Cong. 
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TITLE II—APPROPRIATIONS 
AUTHORIZATIONS FOR APPROPRIATIONS 


Sec. 201. No requests for legislation, which, if enacted, would authorize sub- 
sequent appropriations for a department or establishment in the executive 
branch of the Government, shall be transmitted to the Bureau of the Budget, 
to the President, or to the Congress by such department, or establishment, or 
by any organization unit thereof, without the prior approval of the head of 
such department or establishment (31 U.S.C. 581b). 


ADJUSTMENT OF APPROPRIATIONS FOR REORGANIZATION 


Sec. 202. (a) When under authority of law a function or an activity is trans- 
ferred or assigned from one agency within any department or establishment 
to another agency in the same department or establishment, the balance of 
appropriations which are determined by the head of such department or estab- 
lishment to be available and necessary to finance or discharge the function or 
activity so transferred or assigned may, with the approval of the President, 
be transferred to, and be available for use by, the agency to which said func- 
tion or activity is transferred or assigned for any purpose for which said funds 
were originally available. Balances so transferred shall be credited to any 
applicable existing appropriation account or accounts, or to any new appro- 
priation account or accounts, which are hereby authorized to be established, 
and shall be merged with funds in the applicable existing or newly established 
appropriation account or accounts and thereafter accounted for as one fund. 

(b) When under authority of law a function or activity is transferred or 
assigned from one department or establishment to another department or estab- 
lishment, the balance of appropriations which are determined by the President 
to be available and necessary to finance or discharge the function or activity 
so transferred or assigned, shall be transferred to and be available for use by the 
department or establishment to which said function or activity is transferred or 
assigned for any purpose for which said funds were originally available. Bal- 
ances so transferred shall be credited to any applicable existing appropriation 
account or accounts, or to any new appropriation account or accounts, which 
are hereby authorized to be established, and shall be merged with funds in the 
applicable existing or newly established appropriation account or accounts and 
thereafter accounted for as one fund. (31 U.S.C. 581c) 


TITLE III—REPEALS AND SAVING PROVISIONS 
REPEALS 


Sec. 301. The following Acts and parts of Acts are hereby repealed: 
Note.—Repeals numbered (1) through (106) omitted from this codifica- 
tion. 


SAVING PROVISIONS 


Sec. 302. (a) The omission of any provision of law from the provisions of 
law repealed under section 301 shall not be construed as limiting the application 
of section 201 or 216 of the Budget and Accounting Act, 1921, as amended, or 
the powers of the President thereunder, or as evidencing an intent that such 
provision was not to be superseded by such sections. 

(b) Whenever any law authorizes expenditures for a particular object or 
purpose to be made from an appropriation item referred to in such law by the 
specific title theretofore used for that appropriation item in the appropriation 
Act concerned, and thereafter such title is changed or is eliminated from such 
appropriation Act, expenditures for such object or purpose thereafter may be 
made from any corresponding appropriation item. 

(c) Except where authority for performance of a function is specifically re- 
pealed in section 301, none of the provisions of such section shall be construed 
as affecting the jurisdiction or responsibility of any agency or officer of the 
Government over any function or organizational unit referred to in such section. 

(d) Existing laws, policies, procedures, and directives pertaining to functions 
covered by this Act, and not inconsistent herewith or repealed hereby, shall re- 
main in full force and effect unless and until superseded, or except as they may 
be amended, under the authority of this Act or under other appropriate au- 
thority. 

Approved September 12, 1950. 
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ExHIsiT No. 6 





SecTIon 206, LEGISLATIVE REORGANIZATION Act oF 1946 
EXPENDITURE ANALYSES BY COMPTROLLER GENERAL 


Sec. 206. The Comptroller General is authorized and directed to make an 
expenditure analysis of each agency in the executive branch of the Government 
(including Government corporations), which, in the opinion of the Comptroller 
General, will enable Congress to determine whether public funds have been eco- 
nomically and efficiently administered and expended. Reports on such analyses 
shall be submitted by the Comptroller General, frem time to time, to the Com- 
mittees on Expenditures in the Executive Departments, to the Appropriations 
Committees, and to the legislative committees having jurisdiction over legisla. 
tion relating to the operations of the respective agencies, of the two Houses. 


ExHIBIT No. 7 
[House of Representatives, 66th Cong., 2d sess. Doc. No. 805] 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES, RETURNING TO THE HovusE 
OF REPRESENTATIVES, WITHOUT APPROVAL, HousE BILu 9783, “AN Act To Pro- 
VIDE A NATIONAL BUDGET SYSTEM, AN INDEPENDENT AUDIT OF GOVERNMENT 
ACCOUNTS, AND FOR OTHER PURPOSES,” AND STATING CERTAIN OBJECTIONS 
THERETO. 


JuNE 4, 1920.—Referred to the Select Committee on Budget and ordered to be printed 


To the House oF REPRESENTATIVES : 


I am returning without my signature H.R. 9783, “An Act to provide a national 
budget system, an independent audit of Government accounts, and for other 
purposes.” I do this with the greatest regret. I am in entire sympathy with 
the objects of this bill and would gladly approve it but for the fact that I regard 
one of the provisions contained in section 308 as unconstitutional. This is the 
provision to the effect that the comptroller general and the assistant comptroller 
general, who are to be appointed by the President with the advice and consent 
of the Senate, may be removed at any time by a concurrent resolution of Con- 
gress after notice and hearing, when, in their judgment, the comptroller general 
or assistant comptroller general is incapacitated or inefficient, or has been guilty 
of neglect of duty, or of malfeasance in office, or of any felony or conduct in- 
volving moral turpitude, and for no other cause and in no other manner except 
by impeachment. The effect of this is to prevent the removal of these officers 
for any cause except either by impeachment or a concurrent resolution of Con- 
gress. It has, I think, always been the accepted construction of the Constitu- 
tion that the power to appoint officers of this kind carries with it, as an incident, 
the power to remove. I am convinced that the Congress is without constitutional 
power to limit the appointing power and its incident, the power of, removal de- 
rived from the Constitution. 

The section referred to not only forbids the Executive to remove these officers 
but undertakes to empower the Congress by a concurrent resolution to remove 
an Officer appointed by the President with the advice and consent of the Senate. 
I can find in the Constitution no warrant for the exercise of this power by the 
Congress. There is certainly no express authority conferred and I am unable to 
see that authority for the exercise of this power is implied in any express grant 
of power. On the contrary, I think its exercise is clearly negatived by section 2 
of Article II. That section, after providing that certain enumerated officers and 
all officers whose appointments are not otherwise provided for shall be appointed 
by the President with the advice and consent of the Senate, provides that the 
Congress may by law vest the appointment of such inferior officers as they think 
proper in the President alone, in the courts of law, or in the heads of department. 
It would have been within the constitutional power of the Congress, in creating 
these offices, to have vested the power of appointment in the President alone, in 
the President with the advice and consent of the Senate, or even in the head of a 
department. Regarding as I do the power of removal from office as an essential 
incident to the appointing power, I can not escape the conclusion that the vesting 
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of this power of removal in the Congress is unconstitutional and therefore I am 
unable to approve the bill. 
I am returning the bill at the earliest possible moment with the hope that the 
Congress may find time before adjournment to remedy this defect. 
Wooprow WILSON. 
THE WHITE Houskr, June 4, 1920. 


ExnHIBIT No. 8 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 13, 1958. 
B-133042 


The Honorable the SECRETARY OF THE AIR FORCE. 


DEAR Mr. SECRETARY: The Defense Accounting and Auditing Division of this 
Office has begun a review of the research and development program of the Air 
Force. The basic objective of this review is to evaluate the effectiveness of Air 
Foree policies, procedures, and management as they pertain to research and 
development activities. 

In order to obtain a comprehensive understanding of the research and develop- 
ment activities, we have met with the Assistant Secretary (Research and Devel- 
opment) ; the Deputy Chief of Staff, Development ; the Commander, Air Research 
and Development Center; and with members of their staffs. We have selected 
the ballistic missiles program for our initial review in the research and develop- 
ment field and our representatives are presently at the Ballistic Missiles Division 
in Inglewood, Calif. 

We understand that a report was recently prepared by the Inspector General 
covering a “Survey of Management of the Ballistic Missiles Program.” In view 
of our current survey in the management aspects of the ballistic missiles pro- 
gram, we believe it would be mutually advantageous for our representatives to 
review this report and thereby minimize the duplication of work performed by 
the Inspector General’s staff. 

Your cooperation is requested in providing a copy of the Inspector General’s 
report on the Survey of Management of the Ballistic Missiles Program, covering 
the period January 14 to February 21, 1958, to the Defense Accounting and 
Auditing Division of this Office for use in connection with their current review 
at the Ballistic Missiles Division. Mr. Harold H. Rubin, Assistant Director, 
Defense Accounting and Auditing Division, may be contacted to arrange for 
receipt of this report. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


oXHIBIT No. 9 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, July 30, 1958. 
B-133042 
The Honorable the COMPTROLLER GENERAL. 


DEAR MR. COMPTROLLER GENERAL: Reference is made to your letter of June 13, 
1958 (file No. B—133042), in which you requested that a copy of a report prepared 
by the Inspector General of the Air Force titled “Survey of Management of the 
Ballistic Missiles Program” be furnished to your office. 

As you know, Inspector General’s reports are prepared solely for the use of 
responsible officials within the Department of the Air Force. It is of the utmost 
importance that the Military Department have the benefit of an inspection service 
which is capable of stern, impartial analysis of the effectiveness and efficiency of 
its operations. I firmly believe that the goal of objective self-criticism can be 
attained only if the Inspector General’s organization has the assurance that its 
reports will, without exception, be kept within this Department. 

In addition, the report which you requested is a report concerning the internal 
management of this Department, and it was prepared solely for the benefit and 
use of those officers and employees of this Department who are responsible for 
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its administration. The release of such reports to persons outside the Depart- 
ment would have a serious adverse effect on the effective administration of the 
Department. 
These considerations compel me to conclude that the public interest would best 
_be served by not releasing the report which you have requested. However, in 
order to render all possible assistance and cooperation to your organization 
consistent with the sound administration of this Department, I have requested 
that a summary of the findings of fact contained in the Inspector General’s 
report be prepared and forwarded to your office. This summary should be avail- 
able in the near future. 
Sincerely yours, 
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JAMES H. DovuaGtas. 


Exuisit No. 10 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, August 13, 1958. 
The Honorable the COMPTROLLER GENERAL OF THE UNITED STATES. 


DEAR MR. COMPTROLLER GENERAL: Reference is made to your letter of June 13, 
1958 (file No. B—133042), and my letter to you dated July 30, 1958. 

The summary of the Inspector General’s “Survey of Management of the 
Ballistic Missile Program” is hereby forwarded in accordance with your request. 

The problem areas which have been revealed during this survey are matters of 
continuing interest to this Department and will be kept under surveillance until 
corrected. 

Sincerely yours, 
JAMES H. Dove.as. 


ExuHIBIT No. 11 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 10, 1958. 
B-107366 
B-134192 


The Honorable the SECRETARY OF THE AIR FORCE. 


DEAR Mr. SEcRETARY: Your letter of July 30, 1958, stating that a copy of a 
report prepared by the Inspector General of the Air Force, covering a “Survey 
of Management of the Ballistic Missiles Program,” cannot be released to the 
General Accounting Office, has been considered. 

For the reasons stated in the attached letter, we must consider your refusal to 
furnish the subject report to be contrary to congressional intent and purpose of 
the Budget and Accounting Act of 1921, the Legislative Reorganization Act of 
1946, and the Accounting and Auditing Act of 1950. Your refusal makes it im- 
possible for the General Accounting Office to discharge its statutory responsi- 
bilities in the manner contemplated by the Congress. Because of the seriousness 
of this matter, we are informing the interested congressional committees and 
the Secretary of Defense of your decision. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


tnclosure. 
COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 10, 1958. 
B-107366 
B-134192 
Hon. JoHN L. MCCLELLAN, 


Chairman, committee on Government Operations, U.S. Senate. 


Dear Mr. CHAIRMAN: The question of General Accounting Office access to 
records of the Department of Defense and the military departments has re- 
ceived extensive consideration by congressional committees in the past year. 
The matter has not been satisfactorily resolved, and we intend to report to the 
appropriate committees of Congress any cases involving a refusal by any execu- 
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tive agency to furnish, or unnecessary delay in furnishing, pertinent informa- 
tion or documentation. 

We have recently been refused access to an Air Force report. The facts are 
as follows: 

On June 13, 1958, we requested the Secretary of the Air Force to make avail- 
able a copy of the Air Force inspector general’s report covering a “Survey of 
Management of the Ballistic Missiles Program.” The Defense Accounting and 
Auditing Division of this Office had previously begun a review of the administra- 
tive conduct and management of various Air Force activities under its research 
and development programs. Activities under the ballistic missiles program had 
been selected for initial study and, consequently, we asked to review the in- 
spector general’s report. 

No response to our request was received. Therefore we sent a followup letter 
to the Secretary of the Air Force on July 16, 1958, requesting information as to 
when the inspector general’s report would be available. 

In reply dated July 30, 1958, copy enclosed, the Secretary of the Air Force 
stated that inspector general’s reports are prepared solely for the use of re- 
sponsible officials within the Department of the Air Force. He pointed out 
that the report which we had requested concerns the internal management of 
the Air Force and stated that release of such reports to persons outside the 
Department would have a serious adverse effect on the effective administration 
of the Department. He concluded that “the public interest would best be served 
by not releasing the report * * *.” The Secretary advised, however, that a sum- 
mary of the findings of the facts contained in the inspector general’s report 
would be prepared and forwarded to this Office. 

On August 13, 1958, 60 days after our request, a summary of the inspector 
general’s report was forwarded to this office. The summary report consists 
of a list of general conclusions in various areas of management and organiza- 
tion, budgeting and funding, procurement and contractual relationships. The 
summary does not include specific data on the operating conditions and man- 
agement controls or a summary of the factual information on which the con- 
clusions are based. ; 

The Secretary of the Air Force characterizes inspector general reports as 
fulfilling a need for “stern, impartial, analysis of the effectiveness and effi- 
ciency of its [the military department’s] operations.” The “Survey of Man- 
agement of the Ballistic Missiles Program” was directed to determining the 
effectiveness and efficiency of various activities under the ballistic missiles pro- 
gram, It included appraisals of such activities as buying and contract adminis- 
tration, procedures for furnishing Government-owned facilities to contractors, 
administration of commercial leases, purchasing practices of Government con- 
tractors, and many other subjects of a general administrative nature as opposed 
to highly specialized scientific or technical matters. 

The effectiveness and economy of the foregoing activities are clearly of in- 
terest and concern to the General Accounting Office in the performance of its 
statutory responsibilities. The legislative history of the Budget and Accounting 
Act of 1921 made it clear that our examination of “all matters relating to the 
receipt, disbursement, and application of public funds” as provided in section 
312(a) contemplated that we would consider and report on the economy, effi- 
ciency and effectiveness of agency activities. See also section 206 of the Legis- 
lative Reorganization Act of 1946 which authorizes and directs the Comptroller 
General to make an expenditure analysis of each agency in the executive branch 
of the Government which, in the opinion of the Comptroller General, will enable 
the Congress to determine whether public funds have been economically and 
effectively administered and expended. In order to carry out such work, section 
313 of the 1921 act provides: 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his assist- 
ants or employees, when duly authorized by him, shall, for the purpose of secur- 
ing such information, have access to and the right to examine any books, docu- 
ments, papers, or records of any such department or establishment * * *.” 

The inspector general’s reports of the type here involved are clearly sub- 
ject to review by this Office. 

The Secretary refers to the restriction of inspector general reports to the use 
of Air Force officials only and to the need of such restriction in order to attain 
the objective of self-criticism. We firmly believe in the need for internal re- 
views. They are the method by which management keeps itself informed on the 
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way large and complex activities are being carried out. Effective management 
should take vigorous corrective action on any deficiencies disclosed. We do not 
accept the concept, however, that an effective program of self-evaluation and 
management improvement must be dependent upon restricting the information 
developed to the individuals or department responsible for the activity under 
examination. Such information is of great importance to higher administrative 
levels and to other responsible officials having a legitimate interest or concern 
in the subject. 

Withholding information permits concealment of adverse conditions by those 
basically responsible. It also permits delay and laxity in effecting improve- 
ments. The denial by any official or organization of information developed in 
its internal reviews to any higher authority or any other official properly con- 
cerned either hampers any external review or independent consideration of the 
effectiveness and efficiency of the activities, or necessitates a duplication of 
costs in making similar reviews. This is in itself an unjustifiable waste of the 
taxpayers’ money. 

We cannot fully discharge our statutory responsibilities without access to 
the reports resulting from internal reviews of administrative practices and 
activities made by inspector general, auditor general, and other management 
survey teams. The congressional policy is set forth in section 111(d) of the 
Accounting and Auditing Act of 1950 which provides that our audit will be 
directed, among other things, to determining the adequacy of the agencies’ in- 
ternal financial control over operations. Also, the subjects covered in the report 
which has been denied us represent internal management evaluations which are 
clearly a part of “internal audit and control” within section 117(a) of the Ac- 
counting and Auditing Act of 1950 and so specifically required to be considered 
by the Comptroller General in the conduct of his audits. Such information and 
factual data should not be withheld or subject to procedures designed to screen 
official documents, papers, or records before being made available to the General 
Accounting Office. 

This matter is also being reported to the chairman of the Committee on 
Armed Services, U.S. Senate, and to the chairman of the Committee on Armed 
Services, Committee on Government Operations, the Special Subcommittee No. 
6, Committee on Armed Services, and the Special Government Information Sub- 
committee, Committee on Government Operations, House of Representatives. 
We are advising the Secretary of Defense and the Secretary of the Air Force 
that we are unable to properly discharge our statutory responsibilities if these 
reports are denied to our representatives in the performance of our audits. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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Exuisit No. 12 


[Pustic Law 784—81ist ConcGress] 
[CHAPTER 946—2p Session] 
[H. R. 2038] 


AN ACT 


To authorize the President to determine the form of the national budget and of 
departmental estimates, to modernize and simplify governmental accounting 
and auditing methods and procedures, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the “Budget and Accounting Procedures Act of 1950”. 


TITLE I—BUDGETING AND ACCOUNTING 
Part I—Bupeerine 


Sec. 101. Section 2 of the Budget and ———— Act, 1921 (42 
Stat. 20), is amended by adding at the end thereof the following: 

“The term ‘appropriations’ includes, in appropriate context, funds 
and authorizations to create obligations by contract in advance of 
appropriations, or any other authority making funds available for 
diate or expenditure.” 

Sec. 102. (a) Section 201 of such Act is amended to read as follows: 


' “Sec. 201. The President shall transmit to Congress during the first 
| fifteen days of each regular session, the Budget, which shall set forth 


his Budget message, summary data and text, and supporting detail. 
The Budget shall set forth in such form and detail as the President 
may determine— 
“(a) functions and activities of the Government; 
“(b) any other desirable classifications of data; 
“(c) a reconciliation of the summary data on expenditures with 
proposed appropriations ; . 
“(d) estimated expenditures and proposed appropriations nec- 
essary in his judgment for the support of the Government for the 
ensuing aad year, except that estimated expenditures and pro- 
posed appropriations for such year for the legislative siresiah of 
the Government and the Supreme Court of the United States shall 
be transmitted to the President on or before October 15 of each 
year, and shall be included by him in the Budget without revision ; 
“(e) estimated receipts of the Government during the ensuing 
fiscal year, under (1) laws existing at the time the Budget is trans- 
mitted and also (2) under the revenue proposals, if any, contained 
in the Budget ; 
“(f) actual appropriations, expenditures, and receipts of the 
Government during the last completed fiseal year; 
“(g) estimated expenditures and receipts, and actual or pro- 
posed appropriations of the Government during the fiscal year 
in progress ; 
“(h) balanced statements of (1) the condition of the Treasury 
at the end of the last completed fiscal year, (2) the estimated con- 
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dition of the Treasury at the end of the fiscal year in progress, 
and (3) the estimated condition of the Treasury at the end of 
the ensuing fiscal year if the financial proposals contained in the 
Budget are adopted ; 
“(1) all essential facts regarding the bonded and other indebt- 
edness of the Government; and 
“(j) such other financial statements and data as in his opinion 
are necessary or desirable in order to make known in all prac- 
ticable detail the financial condition of the Government.” 

(b) Section 203 of such Act is amended to read as follows: 

“Src. 203. (a) The President from time to time may transmit to 
Congress such proposed supplemental or deficiency appropriations as 
in his judgment (1) are necessary on account of laws enacted after 
the transmission of the Budget, or (2) are otherwise in the public 
interest. He shall accompany such proposals with a statement of the 
reasons therefor, including the reasons for their omission from the 
Budget. , 

“(b) Whenever such proposed supplemental or deficiency appropri- 
ations reach an aggregate which, if they had been contained in the 
Budget, would have required the President to make a recommenda- 
tion under subsection (a) of section 202, he shall thereupon make such 
recommendation.” 

(c) Section 204 of such Act is amended to read as follows: 

“Sec. 204. (a) Except as otherwise provided in tHis Act, the con- 
tents, order, and arrangement of the proposed appropriations and the 
statements of expenditures and estimated expenditures contained in 
the Budget or transmitted under section 203, and the notes and other 
data submitted therewith, shall conform to requirements prescribed 
by the President. 

“(b) The Budget, and statements furnished with any proposed sup- 
plemental or deficiency appropriations, shall be accompanied by infor- 
mation @& to personal services and other objects of expenditure in the 
same manner-and form as in the Budget for the fiscal year 1950: Pro- 
vided, That this requirement may be waived or modified, either gen- 
erally or in specific cases, by joint action of the committees of Congress 
having jurisdiction over appropriation: And provided further, That 
nothing in this Act shall be construed to limit the authority of com- 
mittees of Congress to request and receive such information in such 
form as they may desire in consideration of and action upon budget 
estimates.” 

(d) Section 205 of such Act is amended to read as follows: 

“Sec. 205. Whenever any basic change is made in the form of the 
Budget, the President, in addition to the Budget, shall transmit to 
Congress such explanatory notes and tables as may be necessary to 
show where the various items embraced in the Budget of the prior 
year are contained in the new Budget.” 

(e) The last sentence of section 207 of such Act is amended to read 
as follows: “The Bureau, under such rules and regulations as the 
President may prescribe, shall prepare the Budget, and any proposed 
supplemental or deficiency appropriations, and to this end shall have 
authority to assemble, correlate, revise, reduce, or increase the requests 
for appropriations of the several departments or establishments.” 

(f) Section 214 of such Act is amended to read as follows: 


“Sec. 214. The head of each department and establishment shall 
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prepare or cause to be prepared in each year his requests for regular, 
supplemental, or deficiency appropriations.” 

(gz) Section 215 of such Act is amended to read as follows: 

“Sec. 215. The head of each department and establishment shall 
submit his requests for appropriations to the Bureau on or before a 
date which the President shall determine. In case of his failure to do 
so, the President shall cause such requests to be prepared as are neces- 
sary to enable him to include such requests with the Budget in respect 
to the work of such department or establishment.” 

(h) Section 216 of such Act is amended to read as follows: 

“Sec. 216. Requests for regular, supplemental, or deficiency appro- 
priations which are submitted to the Bureau by the head of any depart- 
ment or establishment shall be prepared and submitted as the President 
may determine in accordance with the provisions of section 201.” 


GOVERNMENT STATISTICAL ACTIVITIES 


Sec. 103. The President, through the Director of the Bureau of the 
Budget, is authorized and directed to develop programs and to issue 
regulations and orders for the improved gathering, compiling, ana- 
lyzing, publishing, and disseminating of statistical information for 
any purpose by the various agencies in the executive branch of the 
Government. Such regulations and orders shall be adhered to by 
such agencies. 


IMPROVED ADMINISTRATION OF EXECUTIVE AGENCIES 


Sec. 104. The President, through the Director of the Bureau of the 
Budget, is authorized and directed to evaluate and develop improved 
plans for the orgenizaticn, coordination, and manegement of the 
executive branch of the Government with a view to efficient and 
economical service. 

BUSINESS-TYPE BUDGETS 


Sec. 105. The first two sentences of section 102 of the Government 
Corporation Control Act of 1945 (59 Stat. 597), are amended to read as 
follows : “Each wholly owned Government corporaticn shall cause to be 
prepared annually a ee budget which shall be submitted to 
the Bureau of the Budget, under such rules and regulations as the 
President may establish as to the date of submission, the form and 
content, the classifications of data, and the manner in which such 
budget program shall be prepared and presented.” 


Part II—Accountine ann AUDITING 
SHORT TITLE 
Sec. 110. This part may be cited as the “Accounting and Auditing 


Act of 1950" 
DECLARATION OF POLICY 


Sec. 111. It is the policy of the Congress in enacting this part that— 

(a) The accounting of the Government provide full disclosure 

of the results of financial operations, adequate financial informa- 

tion needed in the management of operations and the formulation 

and execution of the Budget, and effective control over income, 
expenditures, funds, property, and other assets. 
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(b) Full consideration be given to the needs and responsibilities 
of both the legislative and executive branches in the establishment 
of accounting and reporting systems and requirements. 

(c) The maintenance of accounting systems and the producing 
of financial reports with respect to the operations of executive 
agencies, including central facilities for bringing together and 
disclosing information on the results of the financial operations of 
0 emcees as a whole; ‘be the responsibility of the executive 

ranch. 

(d) The auditing for the Government, conducted by the Comp- 
troller General of the United States as an agent of the Congress be 
directed at determining the extent to which accounting and related 
financial reporting fulfill the purposes specified, financial trans- 
actions have been consummated in accordance with laws, regula- 
tions or other legal requirements, and adequate internal financial 
control over operations is exercised, and afford an effective basis 
for the settlement of accounts of accountable officers. 

(e) Emphasis be placed on effecting orderly improvements 
resulting in simplified and more efféctive accounting, financial 
reporting, budgeting, and auditing requirements and procedures 
and on the elimination of those which involve duplication or which 
do not serve a purpose commensurate with the costs involved. 

(f) The Comptroller General of the United States, the Secre- 
tary of the Treasury, and the Director of the Bureau of the Budget 
conduct a continuous program for the improvement of accounting 
and financial reporting in the Government. 


ACCOUNTING AND REPORTING PROVISIONS 


Sec. 112. (a) The Comptroller General of the United States, after 
consulting the Secretary of the Treasury and the Director of the 
Bureau of the Budget concerning their accounting, financial reporting, 
and budgetary needs, and considering the needs of the other executive 
agencies, shall prescribe the principles, standards, and related require- 
ments for accounting to be observed by each executive agency, includ- 
ing requirements for suitable integration between the accounting 
ee of each executive agency and the accounting of the Treasury 

epartment. Requirements prescribed by the Comptroller Gencral 
shall be designed to permit the executive agencies to carry out their 
responsibilities under section 113 of this part, while providing a basis 
for integrated accounting for the Government, full disclosure of the 
results of the financial operations of each executive agency and the 
Government as a whole, and financial information and control neces- 
sary to enable the Congress and the President to discharge their re- 
spective responsibilities. The Comptroller General shall continue to 
exercise the authority vested in him by section 205 (b) of the Federal 
Property and Administrative Services Act of 1949 (63 Stat. 389) and, 
to the extent he deems necessary, the authority vested in him by sec- 
tion 309 of the Budget and Accounting Act, 1921 (42 Stat. 25). Any 
such exercise of authority shall be consistent with the provisions of 
this section. 

{b) The General Accounting Office shall cooperate with the execu- 
tive agencies in the development of their accounting systems, includ- 
ing the Treasury Department, in the development and establishment 
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of the system of central accounting and reporting required by sec- 
tion 114 of this part. Such accounting systems shall be approved by 
the Comptroller General when deemed by him to be adequate and in 
conformity with the principles, standards, and related requirements 
prescribed by him. : ; 

(c) The General Accounting Office shall from time to time review 
the accounting systems of the executive agencies. The results of such 
reviews shall be available to the heads of the executive agencies con- 
cerned, to the Seerctary of the Treasury, and to the Director of the 
Bureau of the Budget, and the Comptroller General shall make such 
reports thercon to the Congress as he deems proper. 

ec. 113. (a) The head of each executive agency shall establish 
and maintain systems of accounting and internal control designed to 
provide— 

(1) full disclosure of the financial results of the agency’s 
activities; 

(2) adequate financial information needed for the agency’s 
management purposes ; 

(3) effective control over and accountability for all funds, prop- 
erty, and other assets for which the agency is responsible, includ- 
ing appropriate internal audit; 

(4) reliable accounting results to serve as the basis for prepara- 
tion and support of the agency’s budget requests, for controlling 
the execution of its budget, and for providing financial informa- 
tion required by the Bureau of the Budget under section 213 of 
the Budget and Accounting Act, 1921 (42 Stat. 23) ; 

(5) suitable integration of the accounting of the agency with 
the accounting of the Treasury Department in connection with the 
central accounting and reporting responsibilities imposed on the 
Secretary of the Treasury by section 114 of this part. 

(b) The accounting systems of executive agencies shall conform to 
the principles, standards, and related requirements prescribed by the 
Comptroller Generel pursuant to section 112 (a) of this part. 

Sec. 114. (a) The Secretary of the Treasury shall prepare such 
reports for the information of the President, the Congress, and the 
public as will present the results of the financiel operations of the 
Government: Provided, That there shall be incluced such financial 
data as the Director of the Bureau of the Budget may require in 
connection with the preparstion of the Budget or for other purposes 
of the Bureau. Each executive agency shall furnish the Secretary 
of the Treasury such reports and information relating to its financial 
condition and operaticns as the Secretary, by rules and regulations, 
may require for the effective performance of his responsibilities under 
this section. 

(b) The Secretary of the Treasury is authorized to establish the 
facilities necessary to produce the financial reports required by sub- 
section (a) of this section. The Secretary is further authorized to 
reorganize the accounting functions and install, revise, or eliminate 
accounting procedures and financial reports of the Treasury Depart- 
ment in order to develop effective afid coordinated systems of account- 
ing and financial reporting in the several bureaus and offices of the 
Department with such concentration of accounting and reporting as 
is necessary to accomplish integration of accounting results for the 
activities of the Department and provide the operating center for the 
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consolidation of accounting results of other executive agencies with 
those of the Department. The authority vested in and the duties 
imposed upon the Department by sections 10, 15, and 22 of the Act 
entitled “An Act making appropriations for the legislative, executive 
and judicial branches of the Government for the fiscal year ending 
June thirtieth, eighteen hundred ninety-five, and for other purposes”, 
approved July 31, 1894 (28 Stat. 162, 208-210), may be exercised and 
performed by the Secretary of the Treasury as a part of his broader 
authority and duties under this section and in such a manner as to 
provide a unified system of central accounting and reporting on the 
most eflicient and useful basis. 

(c) The system of central accounting and reporting provided for 
herein shall be consistent with the principles, standards, and related 
requirements prescribed by the Comptroller General pursuant to sec- 
tion 112 of this part. 

Sec. 115. (a) When the Secretary of the Treasury and the Comp- 
troller General determine that existing procedures can be modified in 
the interest of simplification, improvement, or economy, with sufficient 
safeguards over the control and accounting for the public funds, they 
may issue joint regulations providing for the waiving, in whole or in 
part, of the requirements of existing law that— 

(1) warrants be issued and countersigned in connection with 
the receipt, retention, and disbursement of public moneys and 
trust funds; and 

(2) funds be requisitioned, and advanced to accountable officers 
under each separate appropriation head or otherwise. 

(b) Such regulations may further provide for the payment of 
vouchers by authorized disbursing officers by means of checks issued 
against the general account of the Treasurer of the United States: 
Provided, That in such case the regulations shall provide for appro- 
priate action in the event of delinquency by disbursing officers in the 
rendition of their accounts or for other reasons arising out of the 
condition of the officers’ accounts, including under necessary circum- 
stances, the suspension or withdrawal of authority to disburse. 

Sec. 116. The Comptroller General is authorized to discontinue the 
maintenance in the General Accounting Office of appropriation, 
expenditure, limitation, receipt, and personal ledger accounts when 
in his opinion the accounting systems and internal control of the execu- 
tive, legislative, and judicial agencies are sufficient to enable him to 
perform properly the functions to which such accounts relate. 


AUDITING PROVISIONS 


Sec. 117. (a) Except as otherwise specifically provided by law, the 
financial transactions of each executive, legislative, and judicial 
agency, including but not limited to the accounts of accountable officers, 
shall be audited by the General Accounting Office in accordance with 
such principles and procedures and under such rules and regulations 
as may be prescribed by the Comptroller General of the United States. 
In the determination of auditing procedures to be followed and the 
extent of examination of vouchers and other documents, the Comp- 
troller General shall give due regard to generally accepted principles 
of auditing, including consideration of the effectiveness of accounting 
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organizations and systems, internal audit and control, and related 
administrative practices of the respective agencies. ' 
(b) Whenever the Comptroller General determines that the audit 
shall be conducted at the place or places where the accounts and other 
records of ar. executive agency are normally kept, he may require any 
executive agency to retain in whole or in part accounts of accountable 
officers, contracts, vouchers, and other documents, which are required 
under existing law to be submitted to the General Accounting Office, 
under such conditions and for such — not exceeding ten years as 
he may specify, unless a longer period is agreed upon with the executive 
agency: Provided, That under agreements between the Comptroller 
General and legislative and judicial agencies the provisions of this 
sentence may be extended to the accounts and records of such agencies. 


GENERAL PROVISIONS 


Sec. 118. As used in this part, the tern “executive agency” means 
any executive department or independent establishment in the execu- 
tive branch of the Government but (a) except for the purposes of 
sections 114, 116, and 119 shall not include any Government corpora- 
tion or agency subject to the Government Corporation Control Act 
(59 Stat. 597), and (b) except for the purposes of sections 111, 114, 
and 116 shall not include the Post Office Department. 

Sec. 119. The head of each executive agency is authorized to 
designate the place or places, at the seat of government or elsewhere, 
at which the administrative examination of fiscal officers’ accounts 
will be performed, and with the concurrence of the Comptroller 
General to waive the administrative examination in whole or in part: 
Provided, That the same authority is hereby conferred upon the officers 
responsible for the administrative examination of accounts for legis- 
lative and judicial agencies. 


TITLE II—APPROPRIATIONS 


AUTHORIZATIONS FOR APPROPRIATIONS 


Sec. 201. No requests for legislation, which, if enacted, would 
authorize subsequent appropriations for a department or establishment 
in the executive branch of the Government, shall be transmitted to the 
Bureau of the Budget, to the President, or to the Congress by such 
department or establishment, or by any organization unit thereof, 


without the prior approval of the head of such department or estab- 
lishment. 


ADJUSTMENT OF APPROPRIATIONS FOR REORGANIZATION 


Sec. 202. (a) When under authority of law a function or an activity 
is transferred or assigned from one agency within any department or 
establishment to another agency in the same department or establish- 
ment, the balance of appropriations which are determined by the head 
of such department or establishment to be available and necessary to 
finance or discharge the function or activity so transferred or assigned 
may, with the approval of the President, be transferred to, and be avail- 
able for use by, the agency to which said function or activity is trans- 
ferred or assigned for any purpose for which said funds were originally 
available. Balances so transferred shall be credited to any applicable 
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existing appropriation account or accounts, or to any new appropria- 
tion account or accounts, which are hereby authorized to be estab- 
lished, and shall be merged with funds in the applicable existing or 
newly established appropriation account or accounts and thereafter 
accounted for as one fund. 

(b) When under authority of law a function or activity is trans- 
ferred or assigned from one department or establishment to another 
department or establishment, the balance of appropriations which are 
determined by the President to be available and necessary to finance 
or discharge the function or activity so transferred or assigned, shall 
be transferred to and be available for use by the department or estab- 
lishment to which said function or activity is transferred or assigned 
for any purpose for which said funds were originally available. Bal- 
ances so transferred shall be credited to any applicable existing appro- 
priation account or accounts, or to any new appropriation account or 
accounts, which are hereby authorized to be established, and shall be 
merged with funds in the applicable existing or newly established 
appropriation account or accounts and thereafter accounted for as 
one fund. 


TITLE III—REPEALS AND SAVING PROVISIONS 
REPEALS 


Sec. 301. The following Acts and parts of Acts are hereby repealed; 

(1) Section 10 of the Act of August 1, 1914 (38 Stat. 680; U.S. C., 
title 31, sec. 582). 

(2) So much of section 4 of the Act of June 20, 1874 (18 Stat. 109; 
U.S. C., title 31, sec. 583 (1) ), as reads: “; and hereafter the Secretary 
of the Treasury shall annually submit to Congress detailed estimates 
of appropriations required for said expenses ;”. 

(3) The last proviso in the first paragraph under the heading “J udg- 
ments; United States Courts” of the Act of April 27, 1904 (33 Stat. 422; 
U.S. C., title 31, sec 583 (2)). 

(4) The last sentence of section 5 of the Act of August 5, 1882 
(22 Stat. 256; U.S. C., title 31, sec. 583 (3) ). 

(5) So much of the matter appearing under the heading “Mints and 
Assay Offices” of the Act of March 4, 1911 (36 Stat. 1292; U.S.C, 
title 31, sec. 583 (4)), as reads: “, and the Secretary of the Treasury 
shall, for the fiscal year nineteen hundred and thirteen, and annually 
thereafter, submit to Congress in the regular book of estimates, 
detailed estimates for the expenses of this Service”. 

(6) So much of the matter appearing under the heading “Treasury 
Department” in the Act of August 26, 1912 (37 Stat. 596; U.S.C, 
title 31, sec. 583 (5)), as reads: “Provided further, That estimates 
hereunder shall be submitted in detail for the fiscal year 1914, and 
annually thereafter”. 

(7) The last sentence of the paragraph under the heading “Federal 
Farm Loan Board” of the Act of September 8, 1916 (U.S. C., title 31, 
sec. 583 (7)), appearing on page 803 of volume 39 of the Statutes at 
Large; and the third and last paragraph under the heading “Federal 
Farm Loan Bureau” of the Act of March 3, 1917 (U.S. C., title 31, 
sec. 583 (7) ), appearing on page 1084 of volume 39 of the Statutes at 
Large. 
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(8) The last sentence on page 48 of volume 30 of the Statutes at 
Large, in the Act of June 4, 1897 (U.S. C., title 31, sec. 583 (8) ). 

(9) The first sentence of section 6 of the Act of March 3, 1919 (40 
Stat. 1309; U.S. C., title 31, sec. 583 (10) ). 

(10) The last proviso under the heading “Office of the Chief Signal 
Officer” of the Act of March 2, 1907 (34 Stat. 1159; U.S. C., title 31, 
sec. 583 (11)). 

(11) The sixth full paragraph appearing en nage 648 of volume 29 
of the Statutes at Large in the Act a March », 1897 (U.S. C., title 31, 
sec. 583 (13) ). 

(12) So much of the’ matter following the heading “Bureau of 
Mines” in the Act of March 3, 1915 (38 Stat. 858; U.S. C., title 31, 
sec. 583 (14)) as reads: “, estimates shall be submitted specifically for 
all personal services required permanently and entirely in the Bureau 
of Mines at Washington, District of Columbia, and previously paid 
from lump-sum or general appropriations ;”. 

(13) The proviso at the end of the fourth paragraph on page 312 of 
volume 37 of the Statutes at Large, in the Act of August 17, 1912 
(U.S. C., title 31, sec. 583 (15)). 

(14) The third paragraph appearing on page 1082 of volume 32 of 
the Statutes at Large, in the Act of March 3, 1903 (U.S. C., title 31, sec. 
583 (16) ). 

(15) So much of section 12 of the Act of June 26, 1906 (34 Stat. 
480; U.S. C., title 31, sec. 583 (18)), as reads: “and he shall annually 
submit to Congress estimates to cover the cost of the establishment and 
maintenance of fish hatcheries in Alaska, the salaries and actual travel- 
ing expenses of such officials, and for such other expenditures as may 
be necessary to carry out the provisions of this Act”. 

(16) The proviso at the an of the first full paragraph on page 456 
of volume 32 of the Statutes at Large, in the Act of June 28, 1902 
(U.S. C., title 31, sec. 583 (20) }. 

(17) The second full paragraph on page 841 of volume 38 of the 
Statutes * Large, in the Act of March 3, 1915 (U.S. C., title 31, sec. 
583 (21)). 

(18) The fourth full paragraph on page 2 of volume 38 of the 
Statutes at Large, in the Act of May 1, 1913 (U. S. C., title 31, sec. 
583 (22) ). 

(19) The proviso at the end of the second paragraph under the 
heading “Bureau of Immigration and Naturalization” of the Act of 
March 4, 1907 (34 Stat. 1329, 1330; U. S. C., title 31, sec. 583 (23) ). 

(20) The second full paragraph on page 374 of volume 35 of the 
Statutes : Large, in the Act of May 27, 1908 (U. S. C., title 31, sec. 
583 (25)). 

(21) So much of the last paragraph on page 396 of volume 37 of 
the Statutes at Large, in the Act of August 23, 1912 (U.S. C., title 31, 
sec, 583 (26)), as reads: “For the fiscal year nineteen hundred and 
fourteen and annually thereafter estimates in detail shall be submitted 
for all personal services required in the Indian Office,”. 

(22) The proviso at the end of the first full paragraph on page 646 
of volume 41 of the Statutes at Large, in the Act of May 29, 1920 
(U.S. C., title 31, see. 584). 

(23) aaa 3660 of the Revised Statutes (U. S. C., title 31, 
sec. 585). 
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(24) Section 4 of the Act of June 22, 1906 (34 Stat. 448; U.S.C. 
title 31, sec. 586). 


(25) Section 4 of the Act of March 4, 1909 (35 Stat. 907; U.S. C., 
title 31, sec. 587). 

(26) Section 2 of the Act of June 30, 1906 (34 Stat. 762; U. S.C., 
title 31, sec. 588) ; and the proviso in the first paragraph on page 1367 
of volume 34 of the Statutes at Large, in the Act of March 4, 1907 
(U.S. C., title 31, sec. 588). 

(27) Section 3661, as amended, of the Revised Statutes (U.S. C., 
title 31, sec. 589). 

(28) So much of the first paragraph on page 255 of volume 24 of 
the Statutes at Large, in the Act of August 4, 1886 (U.S. C., title 31 
sec. 590), as reads: “: Provided further, That all printing and 
engraving for the Geological Survey, the Coast and Geodetic Survey, 
the Hydrographic Office of the Navy Department, and the Signal 
Service shall hereafter be estimated for separately and in detail, and 
appropriated for separately for each of said bureaus”. 

(29) Section 3662 of the Revised Statutes (U. S. C., title 31, 
sec. 591). 

(30) Section 3663 of the Revised Statutes, as amended (U. S. C., 
title 31, sec. 594). 

(31) Section 3664 of the Revised Statutes (U. S. C., title 31, 
sec. 597). 

(82) Section 3665 of the Revised Statutes (U. S. C., title 31, 
sec. 598). 

33) The second paragraph under the heading “Revenue-Cutter 
Service” in the Act of March 2, 1889 (25 Stat. 907; U.S. C., title 31, 
sec. 600). ; 

(34) So much of the second full paragraph on page 512 of vol- 
ume 24 of the Statutes at Large, in the Act of March 3, 1887 (U.S. C., 
title 31, sec. 601), as reads: “That the Secretary of the Treasury shall 
for the fiscal year eighteen hundred and eighty-seven, and for each 
fiscal year thereafter in the annual estimates, report to Congress the 
number of persons employed outside of the District of Columbia, as 
superintendents, clerks, watchmen and otherwise, and paid from 
appropriations for the construction of public buildings showing where 
said persons are employed, in what capacity, the length of time and 
at what rate of compensation,”. 

(35) So much of the sixth full paragraph on page 374 of volume 26 
of the Statutes at Large, in the Act of August 30, 1890 (U.S. C., 
title 31, sec. 601) as reads: “; and hereafter the Secretary of the Treas- 
ury shall annually report to Congress in the book of estimates a state- 
ment of the expenditure of the appropriation for ‘repairs and 
preservation of public buildings’ which shall show the amount 
expended on each public building and the number of persons employed 
and paid salaries from such appropriation”. 

(36) So much of section 1317 of the Revenue Act of 1921 (42 Stat. 
814; U.S. C., title 31, sec. 602) as reads: “; and the Secretary of the 
Treasury shall submit for the fiscal year 1921, and annually thereafter, 
an estimate of appropriations to refund and pay back duties or taxes 
erroneously or illegally assessed or collected under the internal-revenue 
laws, and to pay judgments, including interests and costs, rendered for 
taxes or penalties erroneously or illegally assessed or collected under 
the internal-revenue laws”. 
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(37) The first paragraph on page 133 of volume 22 of the Statutes 
at Large, in the Act of July 1, 1882 (U.S. C., title 31, sec. 603). 

(38) The eighth paragraph under the heading “Foreign Inter- 
course” of the Act of May 3, 1905 (33 Stat. 1214; U.S. C., title 31, 
sec. 603). 

(59) The last paragraph on page 48 of volume 30 of the Statutes at 
Large, in the Act of June 4, 1897 (U.S. C., title 31, sec. 604). 

(40) The eighth paragtaph under the heading “Under the Engineer 
Department” of the Act of February 13, 1913 (37 Stat. 671; U.S. C., 
title 31, sec. 605). 

(41) The sixth paragraph under the heading “Fortifications in 
Insular Possessions” of the Act of March 3, 1905 (33 Stat. 847; U.S.C 
title 31, sec. 606). 

(42) So much of the first section of the Act of August 4, 1886 (24 
Stat. 246; U.S. C., title 31, sec. 607), as reads: “the estimates for the 
Army and Navy hospital service shall be submitted as a part of the 
military establishment”. 

(43) The first full paragraph on page 117 of volume 31 of the 
Statutes at Large, in the Act of April 17, 1900 (U.S. C., title 31, see. 
609). 

(44) Section 3668 of the Revised Statutes (U. S. C., title 31, see. 
610). 

(a5) So much of the first paragraph on page 357 of volume 20 of the 
Statutes at Large, in the Act of March 3, 1879 (U. S. C., title 31, sec. 
611), as reads: “: Provided, That hereafter, in making his estimates 
for railway mail service the Postmaster General shall separate the 
estimate for postal-car service from the general estimates; and in 
case any increase or diminution of service by postal cars shall be 
made by him, the reasons therefor shall be given in his annual report 
next succeeding such increase or diminution”, 

(46) So much of the first paragraph under the heading “United 
States Geological Survey” in the Act of March 3, 1887 (24 Stat. 527; 
U.S. C., title 31, sec. 612), as reads: “; and hereafter the estimates 
for the Geological Survey shall be itemized”. 

(47) The first paragraph on page 455 of volume 32 of the Statutes 
at Large, in the Act of June 28, 1902 (U. S. C., title 31, sec. 612). 

(48) Section 4 of the Act of August 15, 1876 (19 Stat. 200; U.S. C., 
title 31, sec. 613). 

(49) The fourth paragraph of section 26 of the Act of June 30, 
1913 (38 Stat. 103; U.S. C., title 31, sec. 613). 

(50) The eighth full paragraph on page 1421 of volume 36 of the 
Statutes at Large, in the Act of March 4, 1911 (U.S. C., title 31, see. 
614). 

(51) The eighth full paragraph on page 1206 of volume 33 of the 
Statutes at Large, in the Act of March 3, 1905 (U.S. C., title 31, sec. 
615). 

(52) The fourth full paragraph undef the heading “Government 
in the Territories” of the Act of July 16, 1914 (38 Stat. 479; U.S. C., 
title 31, sec. 616). 

(53) The first full paragraph on page 492 of volume 39 of the 
Statutes at Large, in the Act of August 11, 1916 (U.S. C., title 31, 
sec. 617). 


(54) The proviso in the first paragraph under the heading “Rent 
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in the District of Columbia” of the Aet of March 4, 1915 (38 Stat, 
1108; U.S. C., title 31, sec. 617). 

(55) The seventh paragraph on page 433 of volume 32 of the Stat- 
utes at Large, in the Act of June 28, 1902 (U.S. C., title 31, sec. 618), 

(56) The ninth full paragraph on page 755 of volume 36 of the Stat- 
utes at Large, in the Act of June 25, 1910 (U.S. C., title 31, sec. 618), 

(57) The fourth full paragraph on page 362 of volume 27 of the 
=. at Large, in the Act of August 5, 1892 (U.S. C., title 31, see, 
619). 

(58) The first full paragraph on page 764 of volume 36 of the Stat- 
utes at Large, in the Act of June 25, 1910 (U.S. C., title 31, see. 620). 

(59) Section 6 of the Act of August 1, 1914 (38 Stat. 679; U.S.C, 
title 31, sec. 621). 

(60) The last full sentence in the first paragraph on page 254 of vol- 
ume 23 of the Statutes at Large, in the Act of July 7, 1884 (U.S.C, 
title 31, sec. 622). 

(61) Section 5 of the Act of June 30, 1906 (34 Stat. 763; U. S.C., 
title 31, sec. 626). 

(62) The proviso at the end of the first paragraph on page 579 of 
volume 37 of the Statutes at Large, in the Act of August 24, 19192 
(U.S. C., title 31, sec. 626). 

(63) Section 7, as amended, of the Act of August 26, 1912 (37 Stat, 
626; 37 Stat. 790; U.S. C., title 31, sec. 629). 

(64) The fourth full paragraph on page 854 of volume 37 of the 
Statutes at Large, in the Act of March 4, 1913 (U.S. C., title 31, see. 
630). 

(65) The proviso at the end of the seventh paragraph on page 1030 
of volume 31 of the Statutes at Large, in the Act of March 3, 1901 
(U.S. C., title 31, sec. 633). 

(66) The second paragraph under the heading “Contingent, Bureau 
of Ordnance” of the Act of July 12, 1921 (42 Stat. 128; U.S. C., title 
31, sec. 636), down through the first proviso therein. 

(67) So much of the third paragraph under the heading “Con- 
tingent Expenses, Navy Department” of the Act of June 22, 1906 (34 
Stat. 427; U.S. C., title 31, sec. 637), as reads: “and hereafter it shall 
not be lawful to expend, for any of the effices or bureaus of the Navy 
Department at Washington, any sum out of appropriations made for 
the naval establishment for any of the purposes mentioned or author- 
ized in the said foregoing paragraph”. 

(68) So much of the paragraph under the heading “Increase of the 
Navy, Equipment” of the Act of March 3, 1915 (38 Stat. 952; U.S.C., 


title 31, sec. 648), as reads: “and beginning with July first, nineteen | 


hundred and fifteen, equipment outfits shall be charged to appropria- 
tion ‘Increase of the Navy, Construction and Machinery’ ”. 

(69) The two provisos in the paragraph under the heading “Fuel 
and Transportation” of the Act of March 3, 1915 (38 Stat. 944; U.S.C., 
title 31, sec. 649). 

(70) The proviso in the tenth paragraph on page 236 of volume 28 
cf the Statutes at Large, in the Act of August 6, 1894 (U.S. C., title 31, 
sec. 650). 

(71) The fourth full paragraph on page 1175 of volume 34 of the 
Statutes at Large, in the Act of March 2, 1907 (U.S. C., title 31, sec. 
655). 
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(72) So much of the first full paragraph on page 1391 of volume 42 
of the Statutes at Large, in the Act of March 2, 1923 (U.S. C., title 31, 
sec. 656), as reads: “and the Budget estimates for each of such appro- 
priations shall hereafter carry separately the amounts required for 
such transportation costs”. ; 

(73) The proviso in the seventh full paragraph on page 520 of 
yolume 32 of the Statutes at Large, in the Act of June 30, 1902 (U.S.C., 
title 31, sec. 657). 

(74) The proviso in lines 2 through 8 on page 710 of volume 36 of the 
Statutes at Large, in the Act of June 25, 1910 (U.S. C., title 31, see. 
664). 
i) Section 3682 of the Revised Statutes (U.S. C., title 31, sec. 
674). 

(76) Section 3683 of the Revised Statutes (U.S. C., title 31, sec. 
675). . 

Ot) The second full paragraph on page 1303 of volume 41 of the 
Statutes at Large, in the Act of March 3, 1921 (U.S. C., title 31, see. 
676). 

(78) The proviso in lines 7 through 17 on page 203 of volume 20 of 
the Statutes at Large, in the Act of June 19, 1878 (U.S. C., title 31, 
sec. 677). 

(79) Section 3684 of the Revised Statutes’ (U.S. C., title 31, sec. 
681). 

(80) Section 6 of the Act of May 30, 1908 (U.S. C., title 31, sec. 
683). 

(81) So much of the paragraph under the heading “Pay of Assistant 
Custodians and Janitors” on pages 1153 and 1154 of volume 31 of the 
Statutes at Large, in the Act of March 3, 1901 (U.S. C., title 31, sec. 
684), as reads: “, and hereafter no other fund appropriated shall be 
used for this service”. 

(82) The second paragraph under the heading “United States Com- 
merce Court” of the Act of March 4, 1911 (36 Stat. 1234; U. S. C., 
title 31, sec. 687). 

(83) Section 26 of the Act of June 30, 1913 (38 Stat. 103; U.S. C., 
title 31, sec. 688). 

(84) Section 400 of the Second Deficiency Appropriation Act, 1947 
(U.S. C., title 31, sec. 694). 

(85) Section 607 of the Act of June 30, 1945, as amended (59 Stat. 
304: U.S. C.. title 5, sec. 947). 

(86) Section 3 of the Act of March 3, 1875, as amended.( 18 Stat. 370; 
U.S. C., title 31, sec. 624). 

(S7) So much of the Act of March 26, 1934, as amended (48 Stat. 
466: U.S. C., title 5, sec. 118¢), as reads: “with the Budget estimates”. 

(88) So much of the paragraph under the heading “Department of 
State” in the Act of August 5, 1909 (36 Stat. 119; U.S. C., title 5, see. 
157), as reads: “and estimates for further appropriations hereunder 
shall include in detail salaries for all persons to be employed and paid 
in the Department of State at Washington, District of Columbia”. 

(89) The last proviso under the head “Working Capital Fund” in 
the Act of July 12, 1943 (57 Stat. 393; U.S. C., title 5, see. 558a). 

(90) So much of section 17 of the Act of May 22, 1920, as amended 
(41 Stat. 620; U. S. C., title 5, sec. 730), as reads: “annually to the 
Bureau of the Budget”, 
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(91) Section 31 of the Act of September 7, 1916, as amended (39 
Stat. 749; U.S. C., title 5, sec. 782). 

(92) The last sentence of section 35 of the Act of September 7, 1916 
as amended (39 Stat. 749; U.S. C., title 5, sec. 785). : 

(93) So much of section 1 of the Act of October 1, 1890 (26 Stat. 653: 
U.S. C., title 10, sec. 214), as reads: “and the Signal Corps of the Army 
shall remain a part of the Military Establishment under the direction 
of the Secretary of War, and all estimates for its support shall be 
included with other estimates for the support of the Military 
Establishment”. 

(94) The last proviso of section 4 of the Act of March 12, 1926 (44 
Siat. 206; U.S. C., title 10, sec. 1597). 

(95) So much of section 1 of the Act of June 12, 1917, as amended 
(40 Stat. 153; U.S. C., title 16, sec. 452), as reads: “and the Secretary 
of the Interior is directed to submit, for the fiscal year nineteen hun- 
cred and nineteen and annually thereafter, estimates of the amounts 
—s for the care, maintenance, and development of the said 
parks.” 

(96) So much of section 1 of the Act of July 24, 1876, as amended 
(19 Stat. 99; U.S. C., title 24, sec. 278), as requires estimates for the 
care and maintenance of the national military cemeteries to be sub- 
mitted annually by the Director of the National Park Service. 

(97) So much of section 1 of the Act of January 24, 1923 (42 Stat. 
1208; U.S. C., title 31, see. 12), as reads: “The aggregate of all esti- 
mates of appropriations from the ‘reclamation fund’ contained in 
the Budget for any fiscal.year shall be included in the totals of the 
Budget for that year.” 

($8) The second paragraph under the heading “Pay, Miscellaneous” 
of the Act of March 3, 1909 (35 Stat. 754; U.S. C., title 31, sec. 609a). 

(99) The third paragraph under the heading “Oifice of the Fourth 
Assistant Postmaster General” of the Act of June 9, 1896 (29 Stat. 
316; J. 8. C., title 31, sec. 610a). 

(100) The last proviso under the heading “National Home for 
Disabled Volunteer Soldiers” of the Act of October 2, 1888, as amended 
(25 Stat. 543; U.S. C., title 31, sec. 719). 

(101) Section 119 of the Act of June 3, 1916 (39 Stat. 213; U.S. C., 
title 32, sec. 25). 

(102) So much of the fourth full paragraph on page 558 of volume 
39 of the Statutes at Large in the Act of August 29, 1916 (U.S. C., 
title 34, sec. 504), as reads: “and the Secretary of the Navy shall each 
year, in the annual estimates, report to Congress the number of persons 
so employed, their duties, and the amount paid to each”. 

(103) The last proviso in the third paragraph on page 377 of volume 
37 of the Statutes at Large in the Act of August 23, 1912 (U.S. C,, 
title 39, sec. 769). 

(104) Section 27 of the Act of January 12, 1895, as amended (28 
Stat. 604; U.S. C., title 44, sec. 37). 

(105) The eighth full paragraph on page 382 of volume 35 of the 
Statutes at Large in the Act of May 27, 1908 (U.S. C., title 44, sec. 37). 

(106) The last paragraph under the heading “Government in the 
Territories” in the Act of June 20, 1874 (18 Stat. 99; U.S. C., title 48, 
see. 1456). 
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SAVING PROVISIONS 


Src. 302. (a) The omission of any provision of law from the pro- 
visions of law repealed under section 301 shall not be construed as 
limiting the application of section 201 or 216 of the Budget and 
Accounting Act, 1921, as amended, or the powers of the President 
thereunder, or as evidencing an intent that such provision was not to be 
be superseded by such sections, _ 

(b) Whenever any law authorizes expenditures for a particular 
object or purpose to be made from an appropriation item referred to 
in such law by the specific title theretofore used for that appropriation 
item in the appropriation Act concerned, and thereafter such title is 
changed or is eliminated from such appropriation Act, expenditures 
for such object or purpose thereafter may be made from any corre- 
sponding appropriation item. a 

(ce) Except where authority for performance of a function is spe- 
cifically repealed in section 301, none of the provisions of such section 
shall be construed as affecting the jurisdiction or responsibility of any 
agency or officer of the Government over any function or organiza- 
tional unit referred to in such section. 

(d) Existing laws, policies, procedures, and directives pertaining 
to functions covered by this Act, and not inconsistent herewith or 
repealed hereby, shall remain in full force and effect unless and until 
superseded, or except as they may be amended, under the authority of 
this Act or under other appropriate authority. 


Approved September 12, 1950. 
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Exuisit No. 13 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, October 30, 1958. 
The Honorable the CoMPTROLLER GENERAL. 


DEAR Mr. COMPTROLLER GENERAL: Reference is made to your letter of Sep 
tember 10, 1958 (file B-107366, B-134192), by which you forwarded a copy of a 
letter you had sent to the chairman, Committee on Armed Services, House of 
Representatives, concerning your earlier request for a copy of a report prepared 
by the inspector general of the Air Force titled ‘‘Survey of Management of the 
Ballistic Missiles Program,” and my reply thereto. 

In my letter to you of July 30, 1958, I set forth the considerations which 
compelled me to conclude that the public interest would best be served by not 
releasing the report which you have requested. I nevertheless stated that I 
would furnish a summary of the findings of fact contained in the inspector 
general’s report. In my letter to you of August 13, 1958, I forwarded a summary 
of the essential findings of the report. 

However, in your letter to the chairman of the Committee on Armed Services, 
House of Representatives, you stated in part: 

“The summary report consists of a list of general conclusions in various areas 
of management and organization, budgeting and funding, procurement and 
. contractual relationships. The summary does not include specific data on the 
operating conditions and management controls or a summary of the factual 
information on which the conclusions are based.” 

It is my desire to cooperate as fully as possible with you in connection with 
the carrying out of your responsibilities. I believe the Air Force record in this 
regard over the past years amply demonstrates the high degree of cooperation 
achieved. Accordingly, while I am unable to comply with your request for the 
inspector general report itself, I am forwarding for your information a state- 
ment of the facts contained in the report. Opinions, conclusions, recommenda- 
tions and other advisory matter contained in the report have been omitted for 
the same reasons which underlay the decision, reflected in my letter to you of 
July 30, 1958, against furnishing the inspector general report itself. 

The overall security classification of the inspector general report is secret. 
In preparing a statement for your use we have been able to declassify most of 
the material and the statement enclosed consists of 35 single-spaced type- 
written pages of unclassified matter. Such material as we have been unable to 
declassify has been summarized and is being transmitted under separate cover. 
By reason of our declassification action, this classified material has been re 
duced to only two single-spaced typewritten pages. I believe this separation 
of classified and unclassified matter will prove to be convenient for all concerned 
since it avoids marking the entire statement secret. 

I trust that the material which you receive will serve your purposes. 

Sincerely yours, 


JAMES H. DovGtLas. 


EXHIBIT No, 14 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, November 7, 1958. 
B-107366 
B-134192 
The Honorable the SecreETARY OF THE AIR FORCE. 


Dear Mr. SECRETARY: Receipt is acknowledged of your letter of October 30, 
1958, in further response to our request for a copy of a report prepared by the 
inspector general of the Air Force titled “Survey of Management of the Ballistic 
Missiles Program.” Your letter transmitted a statement of the facts contained 
in the report, but specifically omitted “opinions, conclusions, recommendations 
and other advisory matter contained in the report.” 

We appreciate the spirit of cooperation which prompted the transmittal of this 
additional information. However, it seems quite evident that some misunder- 
standing exists as to our need for access to complete reports of the various in- 
ternal reviews performed within the Department of the Air Force, as well as the 
basic data from which the reports are prepared. Perhaps an amplification of 
our position will assist you in understanding our needs for access to, and the 
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right to examine, any books, documents, papers, or records of the Department of 
the Air Force. 

As you know, an internal control system takes many forms in different areas; 
put in all cases a satisfactory system of internal control must include such things 
as a plan of organization, clearly defined policies and procedures, adequately 
trained personnel, effective and timely reporting and analysis, and a strong in- 
ternal review system. A thorough review and evaluation of the effectiveness of 
an internal control system is an essential part of any meaningful review of the 
efficiency and economy of activities. The need for such a review and evaluation 
is universally accepted by professional groups engaged in this type of work and 
was emphasized by the Congress when it enacted legislation requiring this Office 
to give due consideration to existing systems of internal audit and control in con- 
ducting our reviews of agency activities. 

The function of internal review may be comprised of internal audits, inspec- 
tions, surveys, or special management studies at all levels. Whatever it is called 
and irrespective of the type of organization or unit assigned the responsibility for 
it, it is a necessary management mechanism and from our point of view one of 
the more important ones. 

In the Department of the Air Force, the internal review or inspection system 
is diffused through many organizations. The inspector general, in addition to 
his other duties, conducts inspections of Air Force activities in order to provide 
the Secretary, the Chief of Staff. and the commanders “with a management tvol 
to promote the effectiveness and economy of the Air Force.” The Auditor Gen- 
eral, in addition to contract audits, performs internal audits “to provide those 
responsible for management at all levels with an independent, objective, and con- 
structive evaluation of the effectiveness and efficiency with which financial re- 
sponsibilities are being carried out.” In addition to these prescribed internal 
reviews, special studies are made by groups from the various commands in con- 
nection with specific management problems. The work of all of these groups 
comprises a segment of the internal control system by which operating manage- 
ment can determine whether established policies are being followed, whether ap- 
proved programs are accomplishing their purposes, and whether functions are 
being carried out effectively, efficiently, and economically. 

In conducting our reviews, we must appraise the performance of this very 
important segment of the total internal control system in the Air Force. In 
making this appraisal, we must be intimately familiar with the scope of work 
undertaken by these groups, the depth of their study, the extent of the review, 
the conclusions drawn, the recommendations made, and the actions taken on 
findings and recommendations. 

The material submitted in lieu of the report is described in your letter as a 
“statement of the facts contained in the report.” Analysis of this material indi- 
cates that some of the “facts” are actually conclusions. In order to evaluate the 
facts and determine the reasonableness of these conclusions, additional informa- 
tion is needed. 

For example, the statement is made on page 6 (par. d) that, “Test pro- 
grams were integrated with minimum duplicate testing of components and maxi- 
mum use of test facilities.’ Two instances are cited as illustrations in support 
of this statement. However, the extent of the survey which led to the conclu- 
sions stated is not disclosed. 

Similarly, under the ‘“‘Budgeting and funding” section of the report, the “state- 
ment of facts” reports on page 15 (last paragraph) that “throughout the entire 
period of this survey, no individual interviewed could state that funds had not 
been available to support the approved annual program.” Without knowledge 
of the scope of the survey and extent of verification, we cannot appraise the 
significance of this statement. 

Also, under the “Procurement” section the material submitted contains many 
instances of deficiencies in procurement practices but does not indicate the ac- 
tions proposed or implemented to correct these deficiencies or recoup the addi- 
tional costs incurred. We are, therefore, unable to ascertain the effectiveness 
of this survey or determine that prompt corective action has been taken. 

The specific items cited above illustrate that the material submitted is not an 
adequate substitute for our access to the full report and the data in support of 
the report. Because of the importance of this matter and the congressional 
interest in any denial or delay in making available information required by us 
in carrying out our responsibilities, we must insist that we have access to the 
report of the Inspector General and all supporting data. 
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In addition, we urge that appropriate instructions be issued eliminating re. 
strictions as to information required in the performance of our work so as to 
avoid any other unnecessary incidents of this nature. 

Your prompt consideration and action will be appreciated. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Exursit No. 15 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, September 9, 1958. 
B-134192 
The Honorable the SECRETARY OF THE NAVY. 

DeaR Mr. Secretary: The Defense Accounting and Auditing Division of this 
Office is making a review of selected activities, including procurement, of the 
Military Sea Transportation Service (MSTS). Our basic objective is to re- 
view the effectiveness of policies, procedures, and management controls estab- 
lished to assure the economical and efficient administration of MSTS operations, 

The Procurement Review Group, Procurement Division, Office of Naval Mate 
rial, has prepared a report entitled “Review of Procurement Activities in the 
Military Sea Transportation Service,’ October 1957. In view of our current 
survey of the management aspects of procurement activity, a representative of 
our office informally requested the Procurement Division, Office of Naval Mate. 
rial, in June 1958, to furnish us a copy of the report for our review. At that 
time it was agreed we would receive a copy as soon as additional copies were 
printed. Subsequently, after considerable discussion between representatives of 
our respective offices, we were informally advised that the Procurement Division 
was without authority to make the report available to us, and it was suggested 
that we obtain a report from higher authority. By letter dated July 24, 1958, 
the Assistant Director in Charge (Navy Group), Defense Accounting and Audit- 
ing Division, requested the Assistant Secretary, Navy (Material) to furnish a 
copy of the subject report. Again further discussion followed in regard to our 
need for the material. On August 27 it was informally suggested by the Office 
of Naval Material that a formal request be made to you for the report. 

The effectiveness and economy of the procurement activities of MSTS are of 
interest and concern to the General Accounting Office in the performance of its 
statutory responsibilities. The legislative history of the Budget and Account- 
ing Act of 1921 made it clear that our examination of “all matters relating to 
the receipt, disbursement, and application of public funds” as provided in section 
312(a) contemplated that we would consider and report on the economy, eff- 
ciency, and effectiveness of agency activities. See also section 206 of the Legis- 
lative Reorganization Act of 1946 which authorizes and directs the Comptroller 
General to make an expenditure analysis of each agency in the executive branch 
of the Government which, in the opinion of the Comptroller General, will enable 
the Congress to determine whether public funds have been economically and 
effectively administered and expended. In order to carry out such work, section 
313 of the 1921 act provides: 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may 
from time to time require of them; and the Comptroller General, or any of 
his assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and the right to examine any 
books, documents, papers, or records of any such department or establish- 
ment * * *,.” 

In our opinion all reports of the type here involved are subject to review by 
this Office. 

We cannot fully discharge our statutory responsibilities without access to the 
reports resulting from internal reviews of administrative practices and activities 
made by Inspector General, Office of Assistant Comptroller, Audit, and other 
management review groups. The congressional policy is set forth in section 
111(d) of the Accounting and Auditing Act of 1950 which provides that our 
audit will be directed, among other things, to determining the adequacy of the 
agencies’ internal financial control over operations. Also, the reports on internal 
reviews of activities are clearly a part of “internal audit and control” within 
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section 117(a) of the Accounting and Auditing Act of 1950, and so specifically 
required to be considered by the Comptroller General in the conduct of his 
audits. Such information and factual data should not be withheld or subject 
to procedures designed to screen official documents, papers, or records before 
being made available to the General Accounting Office. 

Your cooperation is requested in providing a copy of the report entitled “Review 
of Procurement Activities in the Military Sea Transportation Service,’ October 
1957, to the Defense Accounting and Auditing Division of this Office for use 
in connection with their current review of procurement activities in MSTS. 
Mr. Hassell B. Bell, Assistant Director, Defense Accounting and Auditing Di- 
vision, may be contacted to arrange for the receipt of this report. Because of 
the importance of this matter and congressional interest in any denial or delay 
in providing us access to such data, we request that the above report be furnished 
promptly. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


ExuHIbsir No. 16 
OcToBER 17, 1958. 
B-134192 
Hon. JoserH CAMPBELL, 
Comptroller General of the United States 
General Accounting Office, Washington, D.C. 


My Dear Mr. CAMPBELL: I have given much thought to the request in your 
letter of September 9, 1958, for a copy of the October 1957 report by the Procure- 
ment Review Group, Office of Naval Material, entitled “Review of Procurement 
Activities in the Military Sea Transportation Service.” 

A copy of this report was previously requested by Mr. Leslie Surginer of 
your Office in his letter of July 24, 1958 to the Assistant Secretary of the Navy. 
Our reply to this request was deferred in accordance with our agreement with 
Mr. Surginer and Mr. Hassell Bell at a meeting with representatives of the 
Navy on August 14, 1958. 

In considering this request, I have kept in mind both your interest and re- 
sponsibilities and the spirit of mutual cooperation which has long marked our 
relations with your Office. I most sincerely wish to do what I can to maintain 
this spirit, which I feel is to the advantage of all. 

In an organization of the size and complexity of the Navy, it is essential 
that management have the benefit of effective internal inspection and self- 
analysis. To accomplish this, it is necessary to rely upon the Inspector General, 
and, in the case to procurement, the Chief of Naval Material to make searching 
inquiries and to report their candid findings, opinions, and conclusions. To 
assist in performing this function, the Chief of Naval Material has established 
the Procurement Review Group in the Office of Naval Material to review pro- 
curement procedures and methods, to recommend revision of existing procedures 
and methods, and to analyze the effectiveness of purchase management in the 
Navy bureaus and offices. The report which you have requested was prepared 
by this group. 

I believe that this type of candid self-appraisal, properly utilized, can be one 
of our most effective management tools. Its effectiveness depends upon the 
inspector’s receiving and giving frank, outspoken, and completely candid expres- 
sions of opinion, conclusions, and recommendations. If these reports are given 
broader distribution, there may be a tendency on the part of the inspector to 
soften criticism, avoid doubtful matter, and generally be more cautious and 
restrained. Similarly, if those who are questioned are aware that their views 
may be circulated outside, they are more likely to hedge their remarks and to 
speak for the record. Should this happen, the inspector would be impeded by 
not receiving the full and frank views of those questioned. Management would 
suffer by not receiving the candid reports which it needs. And you would not 
get the type of report that would serve your purpose. Thus our purposes would 
be defeated without yours having been achieved. 

There is, of course, no thought of withholding any facts which you require. 
We have, accordingly, prepared and enclose for your information a copy of the 
report which you have requested. In accordance with the principles set forth 
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above, we have omitted from this copy only the recommendations, opinions, and 
conclusions of the writers. All of the facts contained in the report have been 
retained. 

In this fashion, I hope that we can find a mutually satisfactory way to preserve 
the candid conclusions which we need and at the same time provide you with all 
the facts which you require in order to form your own conclusions. 

Sincerely yours, 
W. B. FRANKS, 
Under Secretary of the Nary. 


EXHIBIT No. 17 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, October 30, 1958. 
B-134192 
The Honorable the SECRETARY OF THE NAVY. 

DEAR Mr. SECRETARY: We acknowledge the letter of October 17, 1958, from 
the Under Secretary of the Navy, in response to our request for a copy of the 
report prepared by the Procurement Review Group, Office of Naval Material, 
entitled “Review of Procurement Activities in the Military Sea Transportation 
Service,” dated October 1957. The letter transmitted a revised report, edited to 
exclude recommendations, conclusions, and opinions of the writers, in lieu of the 
report requested. We understand that the full report was withheld because of 
concern that if such reports are known to be available to groups outside the Navy, 
there may be a tendency on the part of the reporting group to soften criticism, 
avoid doubtful matters, and generally be more cautious and restrained. 

We cannot share your concern that internal review groups would not express 
full and frank views if they knew that their reports were not limited to internal 
distribution. For nearly 214 years now, ever since we initially began a compre 
hensive review of selected Navy activities in the spring of 1956, we have had 
access to the documents, records, and reports which we needed to perform our 
Statutory responsibilities. Over and above the basic documentation dealing with 
procurement, supply, and financial matters, we have also had access to inspection, 
internal review, and other internal audit reports. We have never discerned any 
tendency to minimize significant findings or to reshape the material in any way 
by reason of knowing that our professional staff would review their reports and 
workpapers. In fact, these groups have frequently sought our opinions as to how 
their work and ours might be better coordinated in the Government’s interest. 
In our relations with the responsible personnel performing these studies, we have 
been impressed with their competence and objectivity. We cannot perceive that 
these officials and Government employees would be swayed by reason of the 
knowledge that their reports and their efforts would be subjected to an impartial 
and independent review by persons other than those in the Naval Establishment 
especially when such review is specifically provided by law. 

It seems quite evident that some misunderstanding exists as to our need for 
access to complete reports of the various internal reviews as well as the basic 
data from which the reports are prepared. Perhaps an amplification of our 
position will assist you in understanding our need for access to and the right to 
examine any books, documents, papers, or records of the Navy Department. 

As you know, an internal control system takes many forms in different areas; 
but in all cases a satisfactory system of internal control must include such 
things as a plan of organization, clearly defined policies and procedures, ade- 
quately trained personnel, effective and timely reporting and analysis, and a 
strong internal review system. A thorough review and evaluation of the effec- 
tiveness of an internal control system is an essential part of any meaningful 
review of the efficiency and economy of activities. The need for such a review 
and evaluation is universally accepted by professional groups engaged in this 
type of work and was emphasized by the Congress when it enacted legislation 
requiring this Office to give due consideration to existing systems of internal 
audit and control in conducting our reviews of agency activities. 

The function of internal review may be comprised of internal audits, inspec- 
tions, surveys, or special management studies at all levels. Whatever it is called 
and irrespective of the type of organization or unit assigned the responsibility 
for it, it is a necessary management mechanism and from our point of view one 
of the more important ones. We are pleased that its importance is recognized 
in the Under Secretary’s letter. 
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In the Department of the Navy the internal review or inspection system is 
diffused through many organizations The inspector general, in addition to his 
other duties, covers many aspects of installation Inanagement, Special groups 
from the Office of Naval Material devote considerable time studying procure- 
ment and supply management problems. The internal audit under the comp- 
troller of the Navy is concerned largely with budgeting, accounting, and related 
financial management problems. 

The work of these groups represent practically the only means by which 
operating management can determine whether established policies are being 
followed, whether approved programs are accomplishing their purposes and, in 
general, whether the functions of the agency are being carried out effectively, 
efficiently, and economically 

In conducting our reviews we must appraise the performance of this very im- 
portant segment of the total internal control system in the Navy. In making 
this appraisal we must be intimately familiar with the scope of work undertaken 
by these groups, the depth of their study, the extent of the review, the conclu- 
sions drawn, the recommendations made, and the agency action on findings and 
recommendations. 

The material submitted in lieu of the report requested consists principally of 
background data and statistical information, much of which can be obtained 
from the MSTS handbook, organization manual, MSTS headquarters procedural 
instructions, and financial and statistical reports. The material, as edited, does 
not include specific data as to the scope of review, nature of problem areas 
covered, extent of verification, conditions under which the procurements are 
made, evaluation of existing controls, or any factual information from which 
reasonable conclusions can be drawn. Omitted also are the opinions, conclu- 
sions, and recommendations of the procurement review group as well as com- 
ments of MSTS management with respect to the findings and action taken on 
the report recommendations. Consequently, we find that the material, as sub- 
mitted, is not an adequate substitute for our access to the full report and the 
data in support of the report 

Because of the importance of this matter and the congressional interest in any 
denial or delay in providing us access to such data, we must insist that an un- 
edited copy of the subject report be made available without further delay. Addi- 
tionally, I would urge that appropriate instructions be issued to the Naval Estab- 
lishment directed toward eliminating restrictions as to information required in 
the performance of our work so as to avoid any other unnecessary incidents of 
this character. 

Your prompt consideration and action will be appreciated 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


EXHIBIT No. 18 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, D.C., November 22, 1958. 
B-134192. 
Hon. JOSEPH CAMPBELL, 
Comptroller General of the United States, 
General Accounting Office, Washington, D.C. 


My Dear Mr. CAMPBELL: This will acknowledge receipt of your letter of 
October 30, 1958, with regard to the report prepared by the Procurement Review 
troup, Office of Naval Material, entitled “Review of Procurement Activities in 
the Military Sea Transportation Service.” 

As indicated in our letter of October 17, management in the Navy must have 
the benefit of effective internal inspection and self-analysis in order to strive for 
self-improvement and internal reform. Thus persons such as the inspector gen- 
eral and the Chief of Naval Material, in making their investigations must be able 
to obtain frank opinions, advice, and criticism from persons at lower levels who 
are familiar with the facts and problems. If anything were to interfere with 
the obtaining of such frank and candid statements of view. our ability to work 
continually for self-improvement and internal reform would be substantially 
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limited. Also, these frank statements of opinion, advice, and recommendation 
sometimes conflict with others, and not all of them are accepted at higher levels. 
In any event, if we should release them outside the executive branch of the 
Government, in the future it would only be natural for persons familiar with 
the facts to soften criticism, avoid doubtful matter, and generally to be more 
restrained. Self-improvement and reform within the executive branch would 
then become much more difficult, and the results would certainly be less in the 
public interest. 

We have, however, no desire to withhold any facts which you may require ip 
this connection. A copy of the report in question, with recommendations, 
opinions, and conclusions omitted, was previously forwarded to you. 

Also, the General Counsel of the Navy stated at the meeting with you on 
October 17, that if there should be any additional factual material which yoy 
might desire in connection with the subject report, we should be happy to furnish 
it. Your letter now states that the material previously forwarded to you did 
not include certain specific data as to the scope of review, the nature of the 
problem areas covered, and certain other information. As a result, the Genera] 
Counsel has again reviewed the report, and a copy of the report is handed yoy 
herewith which contains, I am confident, everything which you may desire with 
the exception of opinions, conclusions, recommendations, and other advisory 
matter. It presents a full factual picture of the MSTS operations described. 

Sincerely yours, 
THOMAS S. GATEs, 


ExHIBIT No. 19 


INTERNATIONAL COOPERATION ADMINISTRATION, 
June 18, 1957. 
Memorandum for the executive staff. 
Subject : Limited distribution of evaluation reports. 


The reports prepared in the Office of the Assistant to the Director for Evalu- 
ation will be given limited distribution for the reasons stated below : 

(a) The Assistant to the Director for Evaluation and the evaluation teams 
under his direction function as part of the immediate office of the Director and 
bear a special confidential relationship to the Director. Their reports are, in 
the first instance, in the nature of personal reports to the Director from his 
own immediate staff. 

(b) They are reports to the Director of the Agency containing not only 
highly classified information, but also opinions of the individuals who prepare 
the reports and a large number of recommendations on a wide variety of 
sensitive subjects. 

(c) The opinions and recommendations in the reports may well be at variance 
with U.S. Government policy in certain respects and, at the time the reports 
are issued, will not have been approved or disapproved by the Director of the 
Agency. 

(d@) The reports are therefore preliminary and represent only the first step 
in a process designed to develop more effective programs and courses of action 
in the Agency. 

(e) As preliminary documents they will be put through the process of intra- 
and inter-agency review under the general auspices of the regional director for 
the area in which the evaluated country is located. This review is designed to 
develop a program of action for recommendation to the Director. This program 
of action as finally approved may be different in many important respects from 
the recommendations of the evaluation report. 

(f) The members of the evaluation teams are requested to write their reports 
with complete forthrightness and candor, and to deal frankly with the most 
sensitive subjects if these are relevant to their evaluation. In order that there 
may be no damaging repercussions on them personally, they have been assured 
that the reports will be treated as privileged documents. 

Because of the above considerations, evaluation reports will be given limited 
distribution, within the executive branch, on a strict need-to-know basis, and 
only with the specific approval of the Director. 

However, consideration will be given to supplying copies of the action pro 
grams mentioned above, as finally approved by the Director, to Members of the 
Congress and to the General Accounting Office. 


JOHN B. HOLLISTER. 
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ExHIBIT No. 20 
APRIL 25, 1958. 
The COMPTROLLER GENERAL OF THE UNITED STATES. 

Deak Mr. CAMPBELL: Mr. John Murphy, the Controller of ICA, has brought to 
my attention the draft GAO Report on Taiwan in which the authors twice 
(pages 4b and 4c, 46 and 47) present arguments as to why GAO should be per- 
mitted to have access to ICA evaluation reports. 

I have reviewed the letter on this subject which you wrote to my predecessor, 
Mr. Hollister, on August 15, 1957, and his reply to you, dated August 30, 1957. 
I have reached the same conclusion he did—that these personal and confidential 
reports to the Director of ICA should be made available only to a restricted few 
in the executive branch. The facts and information they contain which would 
be relevant to your examination are already available to you in our files and 
audit reports, to which your staff is given full access. What they contain, in 
addition, consists of the personal opinions, observations, reactions, recommen- 
dations and conclusions of the two men who write the reports. This latter mate- 
rial is intended to stimulate thought and to suggest new ideas and ways of at- 
tacking some of our difficult problems. As such it has no standing except as the 
opinions of the two evaluation officers, and, in fact, many of the recommenda- 
tions are rejected during the process of the careful review through which the 
reports are put. We could not properly ask these officers to express their per- 
sonal views with such complete candor as we do if they were not assured that 
their reports would be held most closely and not be available outside the small 
circle of people in the executive branch who need to have access to them. Thus, 
if there were any likelihood that this protection would be withdrawn, we feel 
that the character of this work would change substantially and that we would 
defeat the basic objective of these studies. This would be truly unfortunate, 
since they are making it possible for us to improve our operations in important 
respects and are valuable in stimulating thought and action and in overcom- 
ing the tendency, always present in a large organization, to keep on doing things 
in the same old way because it is easier to do so than to make the effort to 
change. 

In view of these considerations, I could not follow any other course than that 
of refusing, on the ground that they are privileged documents, to make the 
evaluation reports available to your office. I hope you will agree with me, 
therefore, that it would serve no useful purpose but, on the contrary, would only 
stir up a fruitless controversy between the legislative and executive branches of 
the Government, to include the material to which I have referred in your report 
to the Congress. 

I am eager to make clear to you why it would be harmful to the effectiveness 
of our program to make these reports available to your office, and would be 
glad to discuss the matter further with you personally. 

Sincerely yours, 
J. H. SmituH, Jr. 


ExHIBIT No. 21 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, Awgust 15, 1957. 
B-120810 
Hon. JoHN B. HOLLISTER, 
Director, International Cooperation Administration. 


Dear Mr. HouuisterR: It is understood that there have been several discus- 
sions between representatives of our respective staffs concerning the availa- 
bility to the General Accounting Office of reports prepared by the Office of the 
Assistant Director for Evaluation, International Cooperation Administration. 
Also, we have been apprised of the memorandum for the executive staff dated 
June 18, 1957, stating the reasons for limited distribution of evaluation re 
ports. 

Based on our examination of earlier evaluation reports, which were prepared 
within ICA before this function was assigned to the Assistant to the Director 
for Evaluation, it is our opinion that these reports are in a broad sense in the 
nature of, and supplementary to, internal audit reports and, therefore, should 
be available for examination by the General Accounting Office. 

—e 117(a) of the Budget and Accounting Procedures Act of 1950, pro- 
vides : 
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“Except as otherwise specifically provided by law, the financial transactions 
of each executive, legislative, and judicial agency, including but not limited to 
the accounts of accountable officers, shall be audited by: the General Accounting 
Office in accordance with such principles and procedures and under such rules 
and regulations as may be prescribed by the Comptroller General of the United 
States. In the determination of auditing procedures to be followed and the ex. 
tent of examination of vouchers and other documents, the Comptroller Genera} 
shall give due regard to generally accepted principles of auditing, including 
consideration of the effectiveness of accounting organizations and systems, in- 
ternal audit and control, and related administrative practices of the respective 
agencies.” 

This authority for the Comptroller General to determine the scope and man- 
ner in which the audits will be conducted recognizes their comprehensive nature. 
It also imposes upon us a responsibility to conduct these audits in the best and 
most expeditious manner. You will note that we are specifically required, in 
determining our audit procedures, to consider among other things the ‘* * * jp. 
ternal andit and control, and related administrative practice * * *.” 

Section 313 of the Budget and Accounting Act of 1921 contains the legislative 
requirements for the departments and agencies to furnish information and 
grant access to their records as follows: 

“All departments and establishments shall furnish to the Comptroller Gen- 
eral such information regarding the powers, duties, activities, organization, 
financial transactions, and methods of business of their respective offices as he 
may from timé to time require of them; and the Comptroller General, or any of 
his assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and a right to examine any books, 
documents, papers, or records of any such department or establishment * * *,” 

The foregoing provisions and their legislative backgrounds clearly contem- 
plate that the General Accounting Office shall conduct comprehensive audits 
and give consideration to agency internal audits and controls in making such 
audits. Also, that the Office shall have access to any information and records 
as may be required by the Comptroller General. We believe you will agree that 
the independent audit contemplated requires that all available information 
pertinent to any matter under study be considered. Such information is nee- 
essary to assure that our findings and reports will be as complete, accurate, 
and objective as possible and will thus be of maximum usefulness to interested 
officials and agencies concerned. 

As a practical matter, the lack of access to the ICA evaluation reports would 
probably mean that some of your most significant information would not be 
available to us, and that the lack of this information would preclude adequate 
recognition of your internal audit and review work when we are planning and 
carrying out our own audits. This would result in unnecessary duplication of 
audit effort and in some cases will impose a dual burden on your operating per- 
sonnel in having to undergo similar reviews by two groups. Normally, we 
utilize your internal audit and review work as much as possible and supple 
ment it only to the extent we consider necessary. 

With reference to the reasons stated in memorandum of June 18, 1957, con- 
cerning the limited distribution of the evaluation reports, the General Account- 
ing Office has always recognized its responsibility to avoid improper release of 
information. As you know, draft copies of reports which result from our 
normal audit_activities have in the past been made available to the International 
Cooperation Administration for review and comment, prior to their release. 
This procedure has been found to be satisfactory by various officials of the 
International Cooperation Administration and has resulted in the expeditious 
consideration and adoption of many important recommendations. We expect 
to continue this process and it will afford ample opportunity to avoid inappro 
priate release of information. 

In view of the foregoing, it is requested that instructions be issued making 
reports prepared by the Assistant to the Director for Evaluation available to 
General Accounting Office personnel. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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EXHIBIT No. 22 


INTERNATIONAL COOPERATION ADMINISTRATION, 
OFFICE OF THE DIRECTOR, 
Washington, D.C., August 30, 1957. 
B-120810. 
The COMPTROLLER GENERAL OF THE UNITED STATES. 


DEAR Mr. CAMPBELL: I have your letter of August 15, 1957, requesting that 
the reports prepared by our Assistant to the Director for Evaluation be made 
available to General Accounting Office personnel. 

My decision that it is necessary to restrict distribution of the evaluation re- 
ports came before any of them were prepared and long before your request. I 
felt that I could not get the type of forthright study and candid comment on 
the validity and effectiveness of our aid program both military and economic as 
an instrument of our foreign policy absolutely necessary to the head of this 
agency Without making this decision in advance and adhering to it. 

Your letter indicates that your request perhaps is based on a misconception 
of the nature of the reports. You refer to “earlier evaluation reports” sup- 
plementary to internal audit reports. The latter we make available to the 
GAO as a matter of course. The reports now in question are of a different 
nature and for a different purpose and are not intended to be supplementary 
to the internal audit reports. 

The evaluation reports cover basic overall ICA program objectives and con- 
tent and seek to answer the fundamental question, “Do ICA programs effectively 
carry out U.S. foreign policy objectives in the particular country?” They do 
not directly concern financial operations and transactions. We have provided 
separate and distinct mechanisms and procedures for this latter purpose and 
such reports are available to you. 

It is my belief that the statutory provisions you cite are not directed at re- 
ports which essentially concern foreign policy and the basic means of implement- 
ing it, but relate rather to materials concerning financial transactions and busi- 
ness methods. As stated in 31 U.S.C. 65(d), the General Accounting Office, as an 
agent of Congress, is entitled to information “directed at determining the extent 
to which accounting and related financial reporting fulfill the purposes specified, 
financial transactions have been consummated in accordance with laws, regula- 
tions, or other legal requirements, and adequate internal financial control over 
operations is exercised, and afford an effective basis for the settlement of ac- 
counts of accountable officers.” I do not believe that the evaluation reports fall 
within the reach of this provision. 

You have recently indicated your agreement with this view in testimony con- 
cerning the ICA program in Korea before the House Foreign Affairs Committee 
(hearings before the House Foreign Affairs Committee on the Executive Branch 
Proposed Draft Bill To Amend the Mutual Security Act of 1954, part VI, p. 1144) : 

“We would stress the point that our examination was directed to a critical 
analysis of the financial management of selected segments of the program. 

“Since the objectives of the program are predominantly military and political 
in character, it is not within our province to evaluate the accomplishments of 
the program in terms of these objectives.”’ 

There are repeated statements to this effect from you and other representatives 
of the General Accounting Office at other points in these hearings. See, for 
example, pages 16-17, 20, 109, 1159, 1162. 

I believe that it is in the public interest to keep the distribution of these 
reports limited to certain specific officers within the executive branch. They 
are reports to me from personnel in my immediate office. They contain confi- 
dential opinions and tentative recommendations on a wide variety of matters 
affecting foreign policy. They are in no way definitive or final statements or 
decisions of this Agency or the U.S. Government. 

That the Congress itself recognized the sensitive nature of mutual security 
operations and the undesirability of a mandatory requirement to tu:n over all 
documents of every nature to that body was indicated during the debates on 
the Mutual Security Act of 1956, when a provision making such requirements was 
debated and defeated by a substantial margin (see debates on the Hardy amend- 
ment, vol. 102, part 7, Congressional Record, 84th Cong., 2d sess.., pp. 9906-9910, 
June 8, 1956). 

I think you know that during my term as Director of ICA, and, indeed, from 
the viewpoint of a former Member of Congress, it has been my firm policy 
to keep the Congress and General Accounting Office fully informed, and that I 
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have given access to your office to all of our operating files for your immediate 
use in the course of GAO audits. 

However, this is one of those few rare cases where I believe I should exercise 
the executive privilege of withholding a report. I believe it is essential to do so 
in order to assure myself that I will obtain the type of report necessary to 
guide me in carrying out my responsibility to the President and to the Secretary 
of State in formulating basic policy for ICA. The Department of State fully 
concurs with this decision. 

Yours very sincerely, 
JOHN B. HOLLISTER. 


ExuHrsit No. 23 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 26, 1958. 
B-107366 
B-134192 


The Honorable the SECRETARY OF DEFENSE. 


DEAR Mr. SECRETARY: For a period of several months discussions have been 
carried on between representatives of the Department of Defense and repre 
sentatives of the General Accounting Office concerning proposed directives to 
be issued by the Department of Defense dealing with access to defense infor- 
mation by the General Accounting Office. 

Our respective representatives reached an understanding on March 7, 1958, 
and by letter dated March 14, 1958, the Assistant Secretary of Defense (Comp- 
troller) sent to us drafts of the proposed directives requesting our comments 
or concurrence. By letter dated March 21, 1958, we advised the Assistant Sec- 
retary that except for a technical change the proposed directives were satis- 
factory, it being understood that should any situation arise in the future which 
would make the proposed revised procedures unworkable, in that the General 
Accounting Office would be impeded in carrying out its duties and responsi- 
bilities, we would have to insist that the procedures be reconsidered. 

The directives were not issued and on June 5 and June 17, 1958, represent- 
atives of the Department of Defense discussed with us further changes in the 
directive dealing with access to information generally. At these meetings, the 
Department representatives were advised that the changes proposed were not 
satisfactory to the General Accounting Office. 

The changes in question are in paragraph III.B.3. concerning the availability 
of reports of the Inspector General in the internal audit, inspection, examina- 
tion, and survey areas, and in paragraph III B.4. relating to the furnishing of 
information which would raise a question as to whether the information may 
be furnished to a member or a committee of the Congress. 

We wish to make it clear that our letter of March 21, 1958, to the Assistant 
Secretary of Defense (Comptroller) concerning the prior proposed directives 
is not to be construed in any way as an approval or concurrence in the changes 
recently discussed with us. While we understand that the changes have not 
been finally adopted by the Department of Defense, we believe that if the direc- 
tive is issued with the changes included it will seriously impede the work of 
the General Accounting Office. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


ExHIBIT No. 24 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, March 21, 1958. 
B-107366 
B-134192 


Hon. W. J. McNEIL, 
Assistant Secretary of Defense (Comptroller), 
Department of Defense. 


Dear Mr. McNEIL: Reference is made to your letter dated March 14, 1958, 


enclosing a draft of a proposed new directive dealing with unclassified infor- 
mation, and proposed amendments to Department of Defense Directive 5200.1 
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dated July 8, 1957, concerning access to classified defense information by repre- 
sentatives of the General Accounting Office. 

The amendments to Department of Defense Directive 5200.1 should be headed 
“Paragraph III D and Appendix (3), Enclosure 1, of Department of Defense 
Directive 5200.1 dated July 8, 1957, are amended to read as follows:” Other- 
wise, the drafts, if properly implemented, are satisfactory to us, it being under- 
stood that should any situation arise in the future which would make the pro- 
posed revised procedures unworkable, in that the General Accounting Office 
would be impeded in carrying out its duties and responsibilities, we would have 
to insist that the procedures be reconsidered. 

It will be appreciated if you will furnish us copies of the revised directives 
as soon as they are finalized and issued. 

Your cooperation in this matter is appreciated. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 


ExHIsBIT No. 25 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, October 9, 1956. 
B-45101. 


The Honorable the SECRETARY OF THE ARMY. 


Deak Mr. SECRETARY: Our program for the audit and accounting system 
development work in the Department of the Army is being expanded to cover 
all significant activities on a more comprehensive basis, rather than to limit 
our coverage to selected industrial fund activities and other restricted areas of 
operation. 

We intend to review concurrently the activities at several selected installa- 
tions having a coordinate responsibility in a basic program in order to perform 
a comprehensive review of the program as well as to audit the individual in- 
stallations. Our audits will be conducted in full recognition of all internal 
review activities, and will evaluate their effectiveness and eliminate the neces- 
sity for duplicating much of their efforts. In this connection we intend, except 
in the most unusual circumstances, to allow a reasonable period of time to 
elapse prior to our starting an audit at the site of activities which have been 
recently subjected to internal audit. review, or inspection. This approach 
affords responsible officials the opportunity to initiate or effect corrective action 
where appropriate. 

During the course of our work we will discuss matters of significance, as 
they arise, with the responsible officials affected. We feel that our efforts, 
within the scope of our capabilities, can be of inestimable assistance to respon- 
sible management in the identification of operating deficiencies and problems 
and cooperatively developing appropriate solutions. Upon completion of our 
work, draft copies of our.reports will be submitted to responsible officials for 
the purpose of such clarifying discussions and comment as may be desired. We 
intend to address our final audit reports to the appropriate management level 
depending on the significance of the findings and recommendations involved. 
In this connection we would appreciate advice as to your desires in the matter 
of transmitting copies of reports. 

Recently we have completed a preliminary survey of the operations of the 
Office of the Deputy Chief of Staff for Logistics and are currently conducting 
an audit of logistics activities in the Signal Corps. We appreciate fully the 
cooperation received in the conduct of our efforts in these areas. We are in the 
process of developing a program for the audit of the Ordnance Tank-Automotive 
Command. Our present plans are to start the audit of this activity at the 
site of selected installations in January 1957. 

Your cooperation in making available all official documents, records, and 
reports and in establishing arrangements which will facilitate our audit of the 
Ordnance Tank-Automotive Command and our future work in your Department 
will be appreciated. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., December 19, 1956. 
The Honorable the CoMPTROLLER GENERAL OF THE UNITED STATES. 


DeAaR Mr. COMPTROLLER GENERAL: I have received your letter of October 9, 
1956 advising of the contemplated expansion of your program for the audit and 
accounting system development work in the Department of the Army. I view 
with much satisfaction your intention to give full recognition to internal review 
activities performed within the Army. The work of the Army Audit Agency 
has improved consistently in quality and scope, and I believe it to be an effective 
element of our complete program for financial management and control. Your 
plan to evaluate the effectiveness of the internal review and concurrent elimina- 
tion of duplication of the detailed review activity will contribute significantly to 
the overall effectiveness of the Army Audit Agency and to strengthening of the 
internal review function which it performs. 

Of importance, in this connection, is your proposal to allow a reasonable 
period of time to elapse prior to starting an audit at the site of activities which 
have been recently subjected to internal audit, review or inspection. The Army 
has approached the function of internal audit as affording advice and protection 
to the operator as well as providing an independent appraisal of control and 
application of resources for the Secretary and the Chief of Staff. It is our 
desire to foster and maintain both of these benefits of internal audit. The 
interrelationships between the operating officials and the auditors is a matter 
requiring special and thoughtful consideration, since’ the effectiveness of the 
internal audit and review function is largely a function of the responsiveness 
of the operating officials to the recommendations arising out of the audit or 
review based upon their understanding and acceptance of such recommendations, 
The Army’s procedures, therefore, provide that a period of time be allowed for 
the careful review and study by responsible staff and operating officials of reports 
of audit in order that they may formulate plans for implementing recommenda- 
tions and taking corrective action as well as indicate areas in which justifiable 
differences in viewpoint may exist. We consider this phase in the audit process 
to be a most important one since it assures consideration of the findings and 
judgments expressed in the report by all levels of management responsible for 
the operations. With this in mind, I am of the opinion that the Army should 
not be asked to make available internal audit reports or any related working 
papers until this important phase of the audit process has been completed and 
until sufficient time has elapsed to permit the implementation of an orderly 
program of improvement or corrective action on the part of the responsible 
operating officials. 

I believe, also, that it would facilitate action and coordination between your 
office and the Department of the Army if any requests for audit reports or 
working papers desired by General Accounting Office personnel were directed 
to my office rather than to field installations or activities or other staff ele 
ments of the Army. 

Prompt review and appropriate implementation of recommendations con- 
tained in the reports of audit conducted by General Accounting Office per- 
sonnel is essential if the full potential benefits visualized as resulting from 
your expanded program are to be realized. BEffective implementation of rec- 
ommendations, however, will in many instances require consideration of basic 
policies to the extent, in some cases, of actual revision thereof. For this 
reason, I believe that coordination can best be effected if draft reports are 
furnished for comment not only to the installation or activity commander and 
the supervising command (i.e. Technical Service and intermediate command, 
if any, or the appropriate ZI Army Headquarters) but also to the appropriate 
management echelons in the Department of the Army, including Deputy Chief 
of Staff for Logistics, Comptroller of the Army and my Office. Similarly, our 
mutual management obje tives will be best served if final audit reports are 
furnished to each of these management levels. 

I appreciate being advised of the planned audit of the Ordnance Tank- 
Automotive Command. Subject to the foregoing, I shall assure that all of- 
ficial documents, records and reports not otherwise prohibited for release are 
made available as necessary in the conduct of the audit after clearance by 
my Office. You may be assured that the Department of the Army will con- 
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tinue to cooperate to the fullest possible extent with you and the members 
of your staff. 
Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army. 


ExHIBIT No. 27 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 7, 1957. 
B-45101. 
The Honorable the SECRETARY OF THE ARMY. 


DeaR Mr. SECRETARY: This is in reference to your letter dated December 
19, 1956, replying to our letter of October 9, 1956, which announced the ex- 
pansion of our accounting and auditing programs in the Department of the 
Army. Our letter also asked that the necessary arrangements be established to 
make available the records and to otherwise facilitate the effective accom- 
plishment of our work. 

After careful consideration of your reply we believe that the arrangements 
which you propose would result in such limitations on the availability of docu- 
ments, papers, records, and reports that the effective performance of the statu- 
tory responsibilities of the General Accounting Office would be seriously im- 


paired. Accordingly, we would like to set forth our views in this matter and 


indicate the problems which we feel are inherent in the working relationships 
proposed in your letter. 

In this connection we believe it important to recognize the comprehensive 
nature of our audit work and the general manner contemplated for its ac- 
complishment as indicated in the legislative provisions which establish our 
statutory responsibility and authority and which require the departments and 
agencies to furnish information and access to their records. 

Section 117(a) of the Budget and Accounting Act of 1950, provides for audits 
to be made by the General Accounting Office as follows: 

“Except as otherwise specifically provided by law, the financial transactions 
of each executive, legislative, and judicial agency, including but not limited 
to the accounts of accountable officers, shall be audited by the General Ac- 
counting Office in accordance with such principles and procedures and under 
such rules and regulations as may be prescribed by the Comptroller General 
of the United States. In the determination of auditing procedures to be fol- 
lowed and the extent of examination of vouchers and other documents, the 
Comptroller General shall give due regard to generally accepted principles of 
auditing, including consideration of the effectiveness of accounting organiza- 
tions and systems, internal audit and control, and related administrative prac- 
tices of the respective agencies.” 

This broad authority for the Comptroller General to determine the scope and 
manner in which the audits will be conducted recognizes their comprehensive 
nature. It also imposes upon us a responsibility to conduct these audits in 
the best and most expeditious manner. You will note that we are specifically 
required, in determining our audit procedures, to consider among other things 
the “* * * internal audit and control, and related administrative prac- 
tices * * *.” 

Section 313 of the Budget and Accounting Act of 1921 contains the legislative 
requirement for the departments and agencies to furnish information and grant 
access to their records as follows: 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, financial 
transactions, and methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or any of his 
assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and a right to examine any books, 
documents, papers, or records of any such department or establishment * * *.” 

The foregoing provisions and their legislative backgrounds clearly contemplate 
that the General Accounting Office shall conduct comprehensive audits and have 
free access to any information and records as may be required by the Comptroller 
General for this purpose. We believe you will also agree that the independent 
appraisal contemplated would require that all available information pertinent 
to any matter under study be considered. This information is necessary to 
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assure that our findings and reports will be as complete, accurate, and objective 
as possible and will thus be of maximum usefulness to interested officials and 
agencies concerned. 


Your letter proposes that— 

(a) The Army not be asked to make available internal audit reports or 
related working papers until they have been analyzed by operating per- 
sonnel, corrective action has been devised, and sufficient time has elapsed 
to permit the implementation of an orderly program of improvement or 
corrective action. 

(b) Requests for audit reports and working papers be directed to your 
office rather than to field installations or activities and other staff elements 
of the Army. 

Your last paragraph also requires that all official documents, records, and 
a be cleared by your office before being made available for use in our 
audits. 

We believe that the above procedures are not consistent with those contem- 
plated in the law and which are necessary to effectively discharge our statutory 
responsibilities. They would preclude the independent and effective evalua- 
tions required of us and thereby materially lessen the usefulness of our work 
and reports both to the departments and agencies concerned and to the Congress, 

The delay in making reports and workpapers available pending implementa- 
tion of corrective action would result in important information not being avail- 
able to us for long periods of time. As you know, the magnitude and complexity 
of your Department’s activities sometimes require many months for recom- 
mended improvements to be evaluated, devised, and implemented. We cannot, 
of course, delay our examinations of important activities until such improve 
ments are effected. However, for the purpose of effective evaluation and objec. 
tivity, we believe it necessary to consider in our examination all of the informa- 
tion which has been developed pertinent to the subject and particularly the 
actions planned, in process, or partially completed to remedy situations requir- 
ing improvements. This is clearly in accord with the concept expressed in the 
law that in the conduct of our audits we must give due regard to the internal 
audit and control and related administrative practices. These include all man- 
agement evaluations and internal reviews regardless of the organizational units 
responsible for their performance. It is also compatible with the objectivity of 
our auditing and reporting processes. 

As a practical matter, the lack of access to these reports and workpapers 
would probably mean that your latest and most significant information would 
not be available to us. This appears to be a particularly serious matter con- 
sidering that much of your internal audit work is probably focused on the more 
important activities, as is true with our work. It is likely also that the larger 
and more important activities will frequently pose greater problems and require 
more time for corrective action. It is also clear that the lack of this informa- 
tion will preclude adequate recognition of your internal audit work when we 
are planning and carrying out our own audits. This will result in unnecessary 
duplication of audit effort and, in some cases, will impose a dual burden on 
the operating personnel, in having to undergo similar reviews by two groups of 
auditors. Normally we would utilize your internal audit work as well as other 
internal control work as much as possible and supplement them only to the 
extent we considered necessary. These internal control mechanisms and man- 
agement appraisals, as well as the action on the findings and resultant recom- 
mendations, are themselves integral parts of the agency’s financial management 
system. As such, they warrant particular consideration as contemplated in the 
Budget and Accounting Act of 1950. 

We heartily endorse your stated and laudable objective of establishing a 
process which will provide for a careful study and formulation of plans for the 
implementation of internal audit findings and recommendations. We also appre- 
ciate the importance of the interrelationships between the operating officials and 
the internal auditors as well as the need for responsiveness of the operating offi- 
cials to the auditors’ recommendations. However, we also believe you will agree 
that sound and.effective management must insist upon fairness and objectivity 
in the acceptance, as well as in the preparation, of operating evaluations. Re 
sistance to disclosure or other improper defensive measures or attitudes should 
not be permitted to impair accurate and expeditious appraisals nor the respon- 
siveness of operating officials to recommendations. 

The suggestion that audit reports and workpapers be requested only through 
your office and the requirement that clearance by your office be obtained prior to 
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making documents, papers, and records available, would seriously impair our 
audits. Even if immediate and complete access were granted, and such is un- 
likely if the clearance process is to serve any purpose, the mere processing of 
requests and approvals would result in a loss of audit time. Of even greater 
importance, however, is the fact that this control over the information to be made 
available is inconsistent with the concept of complete access to all pertinent 
information which is contemplated and is necessary for the independent and 
objective evaluations of the agency’s activities required of us under existing 
we are convinced, irrespective of the legal requirements, that the proposed 
procedures would produce far more disadvantages than benefits. It appears that 
little purpose would be served by such restrictions under a cooperative effort 
to improve Government operations. The General Accounting Office has always 
recognized its responsibility to avoid the improper release of information, and has 
successfully fulfilled this responsibility without restrictions being placed by the 
agency under audit on the availability of any documents, papers, records, and 
reports needed in the conduct of its audit. As you know, draft copies of reports 
which result from our normal audit activities have in the past been made avail- 
able to your Department for review and comment prior to their release. This 
procedure has been found to be satisfactory by various operating officials in your 
Department and has resulted in the expeditious consideration and adoption of 
many important recommendations. We expect to continue this process and it 
should afford ample opportunity to avoid inappropriate release of information. 

Accordingly, in view of the statutory responsibilities of our respective agencies 
and the practical effects of the proposed procedure, we cannot agree that audit 
reports and workpapers, as well as other books, documents, papers, and records, 
should not be made available until after corrective action has been taken and 
clearance has been granted by your office. 

We shall be glad to furnish, in accordance with your request, such additional 
copies of our report drafts as you consider desirable for the use of various organi- 
zational components. Our objective is to facilitate your review and obtain the 
comments of your Department as expeditiously as possible. We would suggest, 
however, that you consider establishing a basis for expeditious coordination of 
the comments of all interested echelons of command and for the conduct of such 
discussions as may be desired in connection with the draft reports at a single 
point in your Department. 

In view of the importance of this matter and the need for a more clearly de- 
fined policy in the Department of Defense relative to internal audit functions 
and the relationship of such activities and resulting reports and working papers to 
audits being conducted by the General Accounting Office, a copy of this letter is 
being forwarded to the Secretary of Defense for his information. 

This is a matter of serious concern to me and I hope that it will receive your 
personal consideration and result in prompt action to facilitate and coordinate 
the necessary arrangements to insure the successful accomplishment of our re- 
spective responsibilities. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


ExHIBItT No. 28 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 13, 1957. 
Hon. Joun L. McCLeLian, 
Chairman, Committee on Government Operations, 
US. Senate. 


Dear Mr. CHAIRMAN: There has developed a situation between the Depart- 
ment of Defense and the General Accounting Office concerning the availability 
of records of the Department of the Army which has most serious implications. 

Under date of October 9, 1956, we addressed a letter to the Secretary of the 
Army advising him that we intended to commence an audit of the Ordnance- 
Tank Automotive Command, and requested the Secretary’s cooperation in making 
available all official documents and reports in order to facilitate the audit. 

By letter dated December 19, 1956, the Secretary of the Army proposed certain 
procedures under which the records of the Department of the Army would be 
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made available to the General Accounting Office for examination in the discharge 
of our statutory responsibilities. In brief, those procedures provided : 

(a) The Army not be asked to make available internal audit reports or 
related working papers until they have been analyzed by operating personnel, 
corrective action has been devised,. and sufficient time has elapsed to permit 
the implementation of an orderly program of improvement or corrective 
action. 

(b) Requests for audit reports and working papers be directed to the 
Office of the Secretary of the Army rather than to field installations or actiy- 
ities and other staff elements of the Army. 

(c) Official documents, records, and reports be cleared by the Office of the 
Secretary before being made available for use in our audits. 

We replied to the Secretary concerning these proposed procedures on February 
7, 1957. A copy of our reply was furnished to the Secretary of Defense on Feb- 
ruary 8, 1957. In our letter of February 7, we stated the proposed procedures 
of the Department of the Army were inconsistent with those contemplated in 
the Budget and Accounting Act of 1921, and the Accounting and Auditing Act of 
1950, and precluded a proper discharge of our statutory responsibilities. We 
referred specifically to the impairment to an independent audit and to the useful- 
ness of our work both to the departments and agencies and to the Congress, 
We also cited the delays in performance of our work, and the consequent loss of 
opportunity for current operating improvements based on our findings. On 
February 28, 1957, the Secretary of the Army acknowledged our letter and 
suggested that the Assistant Secretary of the Army (Financial Management) 
meet with us. 

On March 26, 1957, a conference was held between Mr. George H. Roderick, 
Assistant Secretary of the Army (Financial Management), Mr. Robert King, 
Deputy Assistant Secretary, and representatives of the General Accounting 
Office to discuss a draft of proposed instructions concerning General Accounting 
Office access to records of the Department of the Army. This draft was not 
acceptable to the General Accounting Office in that it still raised the question as 
to whether we would have complete access to records by reason of the fact that 
the matter of “privileged” communications was set forth in detail, along with 
mention of the President’s directive of May 17, 1954. On April 18, 1957, we were 
advised by Mr. King that since the matter of access to records would be appli- 
cable to all of the military services the question was being considered by the 
Department of Defense. In view of this development, we addressed a letter to 
the Secretary of Defense on May 2, 1957, again pointing up the problem, and 
requesting that remedial action be taken without further delay. 

Since no reply was received from the Secretary of Defense, we wrote to him on 
June 5, 1957, and again on July 18, 1957. By letter dated July 23, 1957, the 
Assistant Secretary of Defense (Comptroller) advised us that it was his purpose 
to arrange for a meeting with us and the “Financial Vice Presidents” of the 
military departments just as soon as he could dispose of some of the problems 
arising out of the current conference on the Department of Defense Appropri- 
ation Act. The letter indicated that the meeting might be held within a week 
or so. We replied to Mr. McNeil’s letter on July -24, 1957, suggesting a meeting 
on August 1, 1957. On the morning of August 1, 1957, Mr. MeNeil’s office called 
with the message that one of the “financial vice presidents” was not in town and 
the meeting could not be held on that day. We suggested that the meeting be 
held on August 2, 1957, but Mr. McNeil’s office reported that it was not known 
whether the “financial vice president” would be back on that day. 

The procedures proposed by the Department of the Army became operative, 
at least to some degree, in advance of the letter from the Secretary of the Army 
dated December 19, 1956—as early as August 1956, records were screened at the 
installation and Washington levels. Since that time, serious operating diff- 
culties have been encountered and the effectiveness of our work has been im- 
paired. In certain cases, our review of important programs and activities at 
defense contractors’ plants and at Army commands and installations in the 
United States and overseas have been delayed, or have had to be undertaken 
without the availability of pertinent records. 

Since we have been unable to resolve this matter with the Department of 
Defense, we are reporting it to your committee for such action as may be deemed 
appropriate. 

There are attached (a) a chronology of events relating to this matter, and (b) 
copies of pertinent correspondence and memorandums. 

Sincerely yours, 

JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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ExHIsBItT No. 29 


COMMITTEE ON GOVERNMENT OPERATIONS, U.S. SENATE, 
August 15, 1957. 
Hon. CHARLES E. WILSON, 
Secretary of Defense, 
Washington, D.C. 

Deak Mr. SEcrRETARY: The Comptroller General of the United States has 
submitted the attached report, in confirmation of recent consultations with 
representatives of the General Accounting Office, concerning a situation which 
has developed between the Department of Defense and the General Accounting 
Office relative to the availability of records of the Department of the Army, 
which the Comptroller General reports “has most serious implications.” 

As you know, the Legislative Reorganization Act vests jurisdiction over all 
pudget and accounting measures, other than appropriations, in this committee 
as well as the duty of receiving and examining reports of the Comptroller General 
of the United States and of submitting such recommendations to the Senate as 
it deems necessary or desirable in connection with the subject matter of such 
reports. In conformity with this responsibility, this committee initiated, 
during the 80th Congress, the joint accounting project, composed of the Comp- 
troller General, the Director of the Bureau of the Budget, and the Secretary of 
the Treasury, and, in accordance with recommendations of these officials, drafted 
and recommended to the Congress legislation which resulted in the enactment 
of the Accounting and Auditing Act of 1950 to which the Comptroller General 
makes reference in his communication. 

Accordingly, the committee is most anxious to develop all the facts relating 
to the difficulties that have been encountered in connection with certain account- 
ing procedures which are being followed by the Department of Defense, par- 
ticularly the Department of the Army. I will therefore appreciate it if you 
will advise me fully concerning the various points raised in the Comptroller 
General's letter, based on information which has already been developed by 
the Comptroller of the Department. 

In view of the impending adjournment of the present session of Congress, 
I will appreciate it if you will forward a tentative report not later than 
Tuesday, August 20, 1957, based upon which the committee may make a determi- 
nation as to whether it will be necessary to hold hearings to develop further 
essential facts before adjournment. 

In view of the pressure of other matters, I know that it will be difficult to 
submit a complete and detailed report by August 20, but, in view of the interest 
the committee has manifested in matters of this kind in the past, I feel that 
it is incumbent upon me, as chairman, to submit a report setting forth the 
available facts before the Congress adjourns. 

Thanking you in advance for your cooperation in attaining this objective, 
and with high regards, I am 

Sincerely yours, 
JOHN L. McCLELLAN, Chairman. 


ExHIBIT No. 30 


THE SECRETARY OF DEFENSE, 
Washington, August 20, 1957. 
Hon. JoHn L. McCLeLian, 
Chairman, Committee on Government Operations, 
U.S. Senate. 


DEAR Mr. CHAIRMAN: Reference is made to your letter of August 15, 1957, 
concerning a situation which has developed between the Department of Defense 
and the General Accounting Office relative to the availability of records of the 
Department of the Army. 

As stated in Mr. Campbell’s letter to you, this matter has been under discus- 
sion by representatives of his Office and the Department of Defense for the past 
several months. The unresolved points were finally resolved yesterday with 
the Comptroller General. 

It is unfortunate that this matter was not resolved at an earlier date. How- 
ever, personnel of the Department of Defense who were immediately concerned 
with this matter have been devoting practically their full time for the past 
month or more to problems of expenditure ceilings for fiscal year 1958, appor- 
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tionments, changes in maximum percentage of progress payments, and other 
pressing matters relating to implementation of the 1958 Department of Defense 
Appropriation Act. 

Sincerely yours, 


C. E. WILson. 


ExuHrBit No. 31 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., October 2, 1958. 
Mr. PAUL SoUTHWICK, 
Professional Staff Member, Government Information Subcommittee, Committee 
on Government Operations, House of Representatives. 


Deak Mr. SouTHwicK: We appreciate your letter of September 29, 1958, 
enclosing a copy of Congressman Moss’ letter of September 25, 1958, to the 
Secretary of the Air Force concerning the refusal of the Air Force to make 
available to the General Accounting Office access to the Air Force Inspector 
General’s report entitled “Survey of Management of the Ballistic Missiles 
Program.” 

Your letter also inquires about the refusal in 1953 or 1954 of the Department 
of the Air Force to furnish the General Accounting Office an Inspector General's 
report. Under date of March 15, 1954, the former Comptroller General addressed 
a letter to the Secretary of the Air Force requesting a copy of the Inspector 
General’s report of findings on price redetermination contracting matters at 
the Air Materiel Command, Dayton, Ohio. By letter of September 22, 1954, the 
Under Secretary of the Air Force advised the then Comptroller General that he 
had concluded that the public interest would best be served by not releasing 
the report. Since the particular phase of the work for which the report was 
requested had been substantially completed by the time the Air Force reply was 
received, we did not pursue the matter further. For your information, there 
are enclosed copies of the letters of March 15, 1954, and September 22, 1954. 

Sincerely yours, 
R. F. Ketter, 
Assistant to the Comptroller General. 


(Following are the enclosures: ) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington D.C., March 15, 1954. 
The Honorable the SECRETARY OF THE AIR FORCE. 


My Dear Mr. Secrerary: As a part of a survey of procurement practices at the 
Air Materiel Command, Dayton, Ohio, the Division of Audits of the General 
Accounting Office is undertaking a review of practices and procedures relating 
to price redetermination contracting. Some work has been done at the Air 
Material Command in this price redetermination area by representatives of both 
the Auditor General and the Inspector General and I understand that a report 
has been prepared by Inspector General personnel covering their work in the 
price redetermination contracting field. 

For the past several years a procedure has been in effect whereby the Air 
Force Auditor General’s Office and the Division of Audits of my Office exchange 
timely information concerning audit findings in connection with procurement 
procedure and contracts, or other matters, in which both groups are interested. 
This permits recognition by the General Accounting Office of work performed 
by the Auditor General and minimizes duplication of effort and overall audit 
cost to the Government. 

However, with respect to surveys of procurement procedures and examina- 
tions of contracts by the Inspector General, such a working relationship has not 
been possible, apparently because of the limitations imposed by Air Force Reg- 
ulation No. 205-47, dated June 29, 1953, which prohibits the release of informa- 
tion contained in Inspector General’s reports except with the personal approval 
of the Secretary. Representatives of the Division of Audits of my Office have 
discussed this problem with the Inspector General who recognizes the desirability 
of mimimizing duplication of work but feels that as the regulations now stand 
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he is not permitted to make information available outside the Air Force without 
rsonal approval. 

Under the provisions of the Accounting and Auditing Act of 1950, the General 
Accounting Office is required to audit the financial transactions of each execu- 
tive agency in accordance with such principles and proedures and under such 
rules and regulations as may be prescribed by the Comptroller General. In the 
determination of auditing procedures to be followed and the extent of examina- 
tion to be performed, the Comptroller General is required to give due regard 
to internal audit and control, and related administrative practices of the agency. 

Further, with regard to access to information, section 313 of the Budget and 
Accounting Act of 1921 provides that: 

“All departments and establishments shall furnish to the Comptroller General 
such information regarding the powers, duties, activities, organization, finan- 
cial transactions, and methods of business of their respective offices as he may 
from time to time require of them; and the Comptroller General, or any of his 
assistants or employees, when duly authorized by him, shall, for the purpose 
of securing such information, have access to and the right to examine any 
pooks, documents, papers, or records of any such department or establish- 
ment * * *” (42 Stat. 26). 

One of my objectives, in carrying out the audit responsibilities of my Office, 
is to avoid unnecessary duplication of audit effort through the recognition and 
evaluation of audit or investigations work performed by the administrative 
agencies. Reports of the type being requested might well provide a basis for 
reducing audit effort and expense by the General Accounting Office. 

I shall appreciate it if a copy of the Inspector General’s report of findings on 
price redetermination contracting matters at the Air Materiel Command could 
be made available to the Division of Audits of my Office, for use in connection 
with their examination of price redetermination contracting practices and pro- 
cedures at the Air Materiel Command. If this can be arranged, I am designat- 
ing Mr. Robert L. Long, Director of Audits of the General Accounting Office, to 
receive this report or any others that may, from time to time, be released for 
audit purposes. 

In the interest of promoting timely exchange of information, I would like to 
suggest for your consideration some modification by you of Air Force Regulation 
No. 205-47 whereby information or reports developed by the Inspector General 
concerning procurement and contracting matters may be made available for 
the use of the General Accounting Office without the necessity for your and my 
individual attention in each case. 

I shall appreciate receiving your views on these matters. 

Sincerely yours, 
Linpsay C. WARREN, 
Comptroller General of the United States. 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, D.C., September 22, 1954. 
The Honorable the COMPTROLLER GENERAL. 

DEAR Mr. COMPTROLLER GENERAL: Reference is made to your request for a 
copy of the Air Force Inspector General’s report of findings on price redetermi- 
nation contracting matters at the Air Materiel Command. 

As you know, Inspector General’s reports are prepared solely for the use 
of responsible officials within the Air Force. It is of the utmost importance 
that the Military Establishment have the benefit of an inspection service which 
is capable of stern, impartial analysis of the effectiveness and efficiency of its 
operations. I firmly believe that the goal of objective self-criticism can be 
attained only if the Inspector General’s organization has the assurance that its 
findings and recommendations will, without exception, be kept within this 
Department. 

These considerations compel me to conclude that the public interest would best 
be served by not releasing the report which you have requested. Please be 
assured of my earnest desire to cooperate with you and with your organization 
in every way consistent with the sound administration of this Department. 


(Signed) James H. Dovevas, Under Secretary. 
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ExHIBIT NO. 32 


NoTIcE OF PUBLIC HEARINGS BY THE SENATE CONSTITUTIONAL RIGHTS Suscom- 
MITTEE ON “EXECUTIVE PRIVILEGE” AND “FREEDOM OF INFORMATION” 


{From the Congressional Record, Mar. 12, 1959, p. 3534] 


Mr. MANSFIELD. Mr. President, the chairman of the Senate Judiciary Sypb- 
committee on Constitutional Rights (Mr. Hennings) has asked me to announce 
that a public hearing will be conducted by the subcommittee on Friday, March 13, 
1959, at 10 a.m., in room 457 of the Old Senate Office Building, Washington, D.C., 
on “Executive Privilege” and “Freedom of Information,” in accordance with the 
subcommittee’s programs for this year, under authorization of Senate Resolu- 
tion 62, summarized in the accompanying Senate Report No. 31. 

The witnesses will be: First, Robert Keller, General Counsel of the Genera] 
Accounting Office, appearing for the Comptroller General of the United States, 
and accompanied by, second, Lawrence Powers, Director of the Defense Account- 
ing and Auditing Division, General Accounting Office. 

Third. Joseph W. Bishop, Jr., professor of law, Yale Law School, New Haven, 
Conn. 

Incidentally, the subcommittee hopes to be able to hear Prof. Edward S. Cor- 
win at some future date. Professor Corwin has indicated an interest in the 
studies of the subcommittee but said the other day he would be unable to come 
to Washington at this time because he has some throat trouble. Professor 
Corwin, as we all know, is one of the country’s leading writers and students 
of Congress and the Presidency. 


x 








